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In  the  course  of  spoliation  on  American  commerce  which 
marked  the  first  years  of  the  present  century,  France  was  not 
only  the  principal  actor,  but  almost  all  the  wrongs  which  were 
chargeable  to  other  nations  were  in  a greater  or  less  degree 
directed  by  her  mandates  or  influenced  by  her  policy.  This  cir- 
cumstance contributed  largely  to  swell  the  number  and  amount 
of  claims  before  the  late  commission  under  the  French  treaty  ; 
while  the  fact,  that  indemnity  had  already  been  awarded  to  all 
who  were  valid  claimants  against  Spain,  Denmark  or  Naples, 
had  the  effect  on  the  other  hand  to  reduce  the  proportion  of  cases 
entitled  to  allowance. 

The  number  of  claims  which  were  rejected,  and  the  still  larger 
number  of  those  which  were  admitted  but  partially,  belonging  to 
members  of  the  same  community  with  myself,  and  the  misap- 
prehensions which  the  claimants  entertain  as  to  the  principles  by 
which  the  board  was  governed,  have  suggested  to  me  the  pro 
priety  of  presenting  to  them  in  a connected  series,  the  opinior 
which  I expressed  during  the  progress  of  our  labours.  This  is 
made  easy  by  the  ample  notes  which  I have  retained  of  our 
decisions.  I have  proposed  to  myself  nothing  more.  If  I have 
been  tempted  now  and  then  to  indicate  the  course  of  thought  by 
which  an  opinion  was  sustained,  it  is  because  I feared  that  the 
able  arguments,  which  were  printed  and  circulated  by  the  memo- 
rialists, have  in  some  cases  pre-occupied  injuriouslv  ’ 
judgment. 


It  is  proper  to  add,  that  my  colleagues  in  the 
Hon.  G.  W.  Campbell  of  Tennessee,  and  the  F 
- deis  of  North  Carolina,  do  not  in  any  wise  share 


of  this  publication.  The  distance  at  which  we  , 
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commission,  the 
Ion.  R.  M.  Saun- 
: the  responsibility 
are  now  separated 
is  possible  there- 
the  reas'M^’ 


denies  me  the  advantage  of  their  revision.  It  . 
fore  that  I may  have  misconceived  in  some  cases!, 
of  the  board  ; as  it  is  certain  that  I have  failed  to  p.„ov,ut  them  in 
others  with  the  clearness  and  force  which  their  assistance  would 
have  secured. 


JOHN  K.  KANE. 


Philadelphia,  4 March  1836. 
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The  first  article  of  the  convention  between  the 
United  States  and  France,  concluded  on  the  4th  of 
July  1831,  and  ratified  on  the  2d  of  February  fol- 
lowing, is  in  these  words : 

“The  French  government,  in  order  to  liberate 
itself  completely  from  all  the  reclamations  preferred 
against  it  by  citizens  of  the  United  States,  for  unlaw- 
ful seizures,  captures,  sequestrations,  confiscations  or 
destructions  of  their  vessels,  cargoes,  or  other  pro- 
perty, engages  to  pay  the  sum  of  twenty-five  millions 
of  francs  to  the  government  of  the  United  States,  who 
shall  distribute  it  among  those  entitled,  in  the  manner 
and  according  to  the  rules  which  it  shall  determine.” 

The  act  of  congress  to  carry  this  convention  into 
effect,  passed  13  July  1832,  provides  for  the  appoint- 
ment of  “ three  commissioners,  who  shall  form  a 
board ; whose  duty  it  shall  be  to  receive  and  examine 
all  claims  which  may  be  presented  to  them  under  the 
convention,  which  are  provided  for  by  the  same,  ac- 
cording to  the  provisions  thereof,  and  the  principles 
of  justice,  equity  and  the  law  of  nations.”  It  autho- 
rises the  commissioners  “to  make  al!  needful  rules 
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and  regulations,  not  contravening  the  laws  of  the  land, 
the  provisions  of  the  act,  nor  those  of  the  convention, 
for  carrying  their  commission  into  full  effect;” — and 
directs  them  to  “report  to  the  secretary  of  state  a 
list  of  the  several  awards  made  by  them ; a certified 
copy  whereof  shall  be  transmitted  by  him  to  the 
secretary  of  the  treasury,  who  shall  thereupon  dis- 
tribute in  rateable  portions  among  the  persons  in 
whose  favour  the  awards  shall  have  been  made,  such 
moneys  as  may  have  been  received  into  the  treasury” 
from  France. 

The  words  which  have  been  quoted  from  the  treaty 
and  the  law,  mark  out  the  powers  and  duties  of  the 
board  of  commissioners.  They  represented  the  gov- 
ernment of  the  United  States,  in  the  discharge  of  an 
obligation  which  it  had  assumed  in  the  convention; 
and  it  was  in  this  representative  capacity,  that  they 
were  to  receive  and  examine  the  claims  which  might 
be  presented  to  them,  and  to  make  up  their  awrards. 

The  purpose  of  France,  in  engaging  to  pay  the  sum 
of  twenty-five  millions  to  the  United  States,  was  to 
liberate  herself  from  all  the  reclamations  preferred 
against  her  by  American  citizens  for  injuries  of  cer- 
tain descriptions  to  their  property ; and  the  acceptance 
of  it  by  the  United  States  undoubtedly  effected  for 
her  this  complete  liberation.  But,  as  it  would  be 
improper  to  infer  from  this,  that  twenty-five  millions 
of  francs  was  admitted  to  be  the  just  limit  of  the 
American  reclamations,  so  it  by  no  means  follows  that 
all  the  reclamations  which  had  been  preferred  were 
just.  There  was  no  liquidation  of  amounts  attempted,' 
nor  any  principle  defined  by  which  the  sum  or  even 


the  validity  of  a reclamation  should  be  ascertained. 
All  this  was  left  to  the  government  of  the  United 
States.  It  was  to  fix  the  rules  and  manner  of  distri- 
bution, as  well  as  to  apply  them.  In  a word;  it  was 
to  determine  who  were  “entitled,”  and  to  how  much. 
This  was  the  office  devolved  on  the  commissioners, 
and  it  became  therefore  as  plainly  their  duty  to  test 
the  validity  of  the  classes  under  which  the  claims 
were  marshalled,  as  to  decide  upon  the  rights  of  each 
individual  claimant. 

It  was  a mistaken  basis,  that  was  assumed  in  some 
of  the  arguments  before  the  board,  that  the  discus- 
sion of  a principle  was  precluded,  by  the  fact  of  its 
having  been  at  some  time  affirmed  or  denounced  by 
the  United  States  in  diplomatic  negotiation.  It  was 
certainly  to  be  desired  that  the  established  opinions 
of  our  government  should  be  sustained  on  questions 
of  international  law,  and  few  writings  could  contri- 
bute more  largely  to  this  than  those  which  form  our 
public  correspondence  with  France.  But  the  distinc- 
tion between  an  argumentative  position  and  a deli- 
berate judgment,  is  too  wide  to  be  either  overlooked 
or  disputed,  whether  the  reference  be  to  the  declared 
sentiments  of  our  government  at  home,  or  to  those 
advanced  by  its  representatives  abroad.  Besides,  the 
circumstances  of  nations  change : and  though  abstract 
truth  is  always  the  same ; the  dogmas  of  politics,  like 
those  other  conclusions  of  reason  which  we  style  the 
common  law,  are  content  to  vary  with  the  exigencies 
which  call  for  their  application. 

The  view  which  has  been  taken  of  the  duties  of 
the  commissioners  excludes  the  idea,  which  has  been 
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suggested,  of  their  being  a tribunal  to  pass  between 
France  and  the  United  States,  or  between  France  and 
the  claimants.  A violation  of  the  national  flag  does 
not  necessarily  involve  an  injury  to  a citizen,  and 
a citizen  may  sustain  a wrong  from  a foreign  power 
without  being  entitled  to  indemnity  through  the  in- 
tervention of  his  government.  The  business  of  the 
commission  was  less  speculative  in  its  character.  It 
was  to  specify  the  trusts,  for  which  the  treaty-fund 
was  held  by  the  United  States;  or  in  other  wrords,  it 
was  to  designate  the  reclamations  of  which  our  gov- 
ernment would  have  made  itself  the  advocate,  if  the 
merits  of  each  had  been  fully  known. 

Thus  understood,  its  duties  in  reference  to  each 
claim  required  of  it  the  decision  of  two  principal  ques- 
tions : 

First.  Is  the  claimant  entitled  to  receive  of  the 
United  States  any  portion  of  the  fund  ? — and 

Second.  If  so;  how  much  shall  he  receive? 
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First.  The  right  of  a claimant  to  receive  a portion 
of  the  fund,  may  be  considered  under  three  titles : 

I.  The  national  character  of  his  claim. 

II.  The  injury  on  which  it  is  founded. 

III.  Its  validity  at  the  time  of  the  convention  of 
1831. 

We  proceed  to  the  first  of  these. 

I.  It  was  of  course  indispensable  to  the  validity  of  a 
reclamation  before  the  commissioners,  that  it  should 
be  altogether  American.  This  character  was  held  by 
them  to  belong  only  to  cases,  where  the  individual,  in 
whose  right  the  claim  was  preferred,  had  been  an 
American  citizen  at  the  time  of  the  wrongful  act,  and 
entitled  as  such  to  invoke  the  protection  of  the  United 
States  for  the  property  which  was  the  subject  of  the 
wrong, — and  where  the  claim,  up  to  the  date  of  the 
convention,  had  at  all  times  belonged  to  American 
citizens. 

The  several  parts  of  this  position  will  be  examined 
in  their  order. 

i.  The  question  did  not  arise  before  the  commis- 
sion, whether  a foreigner  domiciliated  in  the  United 
States  for  commercial  purposes  was  or  was  not  a citi- 
zen within  the  meaning  of  the  treaty.  All  the  me- 
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morials  that  were  presented  before  it.  averred  the 
claimants  to  be  American  citizens,  and  it  was  shown 
in  every  case,  that  they  were  so,  either  by  birth  or 
naturalization.  The  former  was  regarded  as  suffi- 
ciently established  by  the  affidavit  of  the  claimant: 
the  latter  was  proved  by  the  record  of  a competent 
tribunal,  or  by  secondary  evidence  where  such  a re- 
sort was  made  necessary  by  circumstances. 

n.  Several  cases  however  occurred,  in  which  the 
claimants,  citizens  by  birth,  and  not  having  renounced 
their  allegiance  to  the  United  States,  were  at  the  time 
of  the  spoliation  residents  of  foreign  countries. 

1.  In  some  of  these,  the  commissioners  found  little 
difficulty.  Where  the  foreign  nation,  within  whose 
territories  the  claimant  was  domiciliated,  was  at  war 
with  France,  and  the  property  was  taken  jure  belli, 
the  reclamation  was  not  sustained.  The  party  in  such 
a case  was  at  the  time  of  the  spoliation  within  the 
protection  of  a foreign  sovereign,  owing  to  him  a dis- 
tinct allegiance,  temporary  perhaps,  but  for  the  time 
being  absolute,  and  rendering  to  him  aid  and  service 
as  a subject.  He  had  taken  part  with  the  enemy  of 
France,  and  could  not  divest  himself  of  the  belliger- 
ent character  which  he  had  assumed  of  choice.  It  is 
the  established  doctrine  of  our  law,  that  “a  person 
domiciled  in  a country,  and  enjoying  the  protection  of 
its  sovereign,  is  to  be  deemed  a subject  of  that  coun- 
try.” The  Pizarro,  2 Wheat.  228.  In  some  of  the 
cases  which  were  rejected  on  this  ground,  the  taking 
by  France  was  within  the  territory  of  her  enemy,  and 
in  some  upon  the  high  seas ; but  a belligerent  charac-  ' 
ter  had  in  all  of  them  been  impressed  on  the  property 
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by  the  claimant’s  voluntary  adoption  of  the  foreign 
domicil. 

2.  Where,  on  the  other  hand,  the  American  citi- 
zen, though  resident  abroad,  had  not  allied  himself  to 
a belligerent,  and  had  performed  no  act  to  divest  his 
allegiance  to  the  United  States,  he  was  held  still  to 
retain  his  original  rights  of  citizenship.  “ The  Ameri- 
can citizen,”  says  chief  justice  Marshall,  “ who  goes 
into  a foreign  country,  though  he  owes  local  and  tem- 
porary allegiance  to  that  country,  is  yet,  if  he  per- 
forms no  other  act  changing  his  condition,  entitled  to 
the  protection  of  his  own  government,  and  to  its  in- 
terposition if  he  is  oppressed.”  Murray  v.  Charming 
Betsey,  2 Cra.  120. 

It  is  true,  that  the  opinion  which  was  delivered 
in  the  case  of  the  Pizarro,  would  seem  to  deny  the 
American  character  to  every  citizen  who  is  domici- 
liated in  a foreign  country,  and  to  assert  for  him  so 
fixed  an  allegiance  to  the  government  under  which 
he  lives,  “that  as  to  all  other  nations,  he  follows 
its  character  in  war  as  well  as  in  peace.”  But  the 
dictum  of  the  learned  judge  may  be  assumed  to 
refer  to  that  sort  of  domicil,  which,  in  the  words  of 
the  older  writers,  implies  “an  intention  of  always  stay- 
ing” in  the  foreign  country;  since  in  this  sense  only 
is  its  correctness  unquestionable.  I have  not  been 
able  to  find  that  any  government  has  thus  expatriated 
its  citizens  for  acquiring  a commercial  inhabitancy 
abroad : I say  expatriated,  for  when  the  right  of  pro- 
tection is  withdrawn,  the  obligations  of  allegiance  are 
of  course  at  an  end.  It  would  indeed  be  a solecism, 
to  affirm  that  property  is  more  tenacious  of  national 
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character  than  he  who  owns  it,  or  that  if  taken  from 
his  person  abroad  the  owner  should  be  refused  the 
same  redress  as  if  it.  were  taken  from  his  consignee. 
Yet,  among  the  claims  which  were  asserted  by  the 
United  States,  few  were  more  strongly  pressed  in 
argument,  and  none  were  more  distinctly  recognized 
by  France  as  valid,  than  those  for  seizures  in  the 
store-houses  at  Amsterdam  and  Barcelona;  and  in 
some  of  these,  the  goods  of  the  American  had 
remained  abroad  longer  than  would  have  been  requir- 
ed by  the  more  modern  decisions  to  establish  a com- 
mercial domicil  for  their  owner. 

It  must  be  remembered  too,  that  the  case  before  the 
court  was  one  of  capture  jure  belli,  and  that  in  fact, 
it  could  scarcely  be  necessary  in  any  case  for  a court 
of  justice  to  determine  the  broad  principle,  which  the 
words  of  the  opinion  might  be  supposed  to  assert. 
The  citizen’s  right  to  protection  against  the  arbitrary 
acts  of  a foreign  power,  depends  for  its  exposition  and 
its  security  on  the  action  of  other  departments  than 
the  judicial, — and  in  the  absence  of  all  declaration  to 
the  contrary  on  the  part  of  these,  the  board  did  not  feel 
itself  authorized  to  deny  the  privileges  of  citizenship 
to  an  American,  who  had  neither  renounced  them  in 
terms,  nor  by  assuming  a hostile  attitude  towards  a 
foreign  nation,  had  authorized  that  nation  to  treat  him 
as  its  enemy. 

Claims  were  accordingly  entertained  by  the  com- 
missioners, on  behalf  of  the  American  citizens  who, 
while  residing  at  Leghorn  in  1807,  were  subjected 
by  the  French  general  Miollis  to  a forced  contribu-' 
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tion  for  the  support  of  his  army;  Tuscany  being  at 
that  time  neutral. 

The  case  of  Mr  O.  Rich  was  decided  on  a similar 
principle.  He  was  an  American  citizen,  residing  and 
carrying  on  business  at  Valencia  in  Spain,  during 
the  contest  for  sovereignty  between  Ferdinand  and 
Joseph,  in  1810;  but  taking  no  part  with  either,  and 
asserting  for  himself  all  the  immunities  of  neutrality. 
France  maintained  the  cause  of  Joseph,  and  might 
claim,  as  his  ally,  whatever  could  belong  to  a party 
in  the  civil  conflict.  But  this  did  not  extend  to  the 
confiscation  of  property  known  to  be  neutral.  The 
neutral  is  not  bound  to  intermeddle  in  the  domestic 
politics  of  a foreign  country.  He  looks  only  to  the 
government  de  facto ; and  whatever  that  may  be,  he 
has  a right  to  its  protection  against  outrage.  Had 
the  French  troops  entered  Valencia,  they  would  have 
come  not  as  the  enemies  but  as  the  friends  of  Spain, 
and  as  such,  they  would  have  adopted  all  the  obliga- 
tions of  that  country  in  its  relations  with  neutrals. 
The  fact  that  Mr  Rich’s  property  was  captured  on 
the  high  seas,  does  not  impair  the  force  of  this  reason- 
ing; for  it  was  on  board  of  ail  American  vessel,  and 
its  national  character  was  established  by  full  docu- 
mentary proofs. 

The  claim  of  Mr  Meade,  whose  property  was  taken 
by  the  French  when  Puerto  Real  fell  into  their  pos- 
session, differed  from  that  of  Mr  Rich.  It  did  not 
appear  to  the  commissioners  that  Mr  Meade  had  ever 
claimed  the  rights  of  a neutral,  or  that  the  French 
commanders  were  aware  that  American  interests 
were  involved  in  the  seizure, 
c* 
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hi.  Where  the  claimant  was  a resident  citizen  of 
the  United  States,  hut  the  property  injured  belonged 
to  a foreign  commercial  establishment  in  which  he 
was  interested,  the  country  in  which  his  house  of 
trade  was  situated  was  for  the  purposes  of  the  ques- 
tion considered  as  his  domicil.  If  that  country  was 
at  war  with  France,  his  property  was  that  of  an 
enemy,  and  could  claim  no  immunity  from  the 
hazards  of  the  conflict.  If,  on  the  contrary,  the  house 
of  trade  was  situated  in  a neutral  country,  the  interest 
of  the  American  citizen  in  it  was  regarded  as  still 
American.  In  a word,  the  rule  that  “domicil  is  the 
criterion  of  citizenship,”  was  regarded  as  one  of  prize 
law  merely,  and  not  to  be  extended  in  its  application. 
While,  therefore,  the  property  of  American  partners 
in  English  firms  was  considered  English  property, 
and  valid  prize  to  the  enemy  of  England ; similar 
interests  in  commercial  houses  of  Italy  and  Holland, 
those  countries  being  at  peace  with  France,  were  held 
to  be  entitled  to  American  protection. 

iv.  A citizen  of  the  United  States  may,  however, 
renounce  the  protection  of  his  government  as  effectu- 
ally by  other  acts  as  by  contracting  a foreign  allegiance. 

1.  Among  these,  the  first  place  may  be  given  to 
the  acceptance  of  a license  of  safety  from  a sovereign 
with  whom  his  own  nation  is  at  war.  The  citizen  is 
bound  to  follow  the  fortunes  of  his  country.  He  can 
have  no  lawful  intercourse  with  her  enemies ; much 
less  can  he  form  for  himself  a separate  compact  of 
peace.  To  attempt  it  is  to  pass  into  the  enemies’ 
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ranks,  and  to  share  their  character  and  their  treat- 

j 

ment. 

But  without  adverting  here  to  the  causes  generally 
which,  under  the  law  of  nations,  work  a divesture 
of  neutral  character,  and  which  will  be  more  pro- 
perly considered  under  another  title.  I pass  to  the 
case  of  a violation  of  our  own  laws  by  an  American 
citizen. 

2.  The  great  duty  of  a citizen,  to  obey  the  laws  of 
his  country,  forms  a branch  of  the  allegiance  which  he 
owes  her:  and  its  performance,  is  one  of  the  condi- 
tions by  which  he  entitles  himself  to  her  protection. 
It  is  true,  that  a disregard  of  our  laws  by  an  Ameri- 
can, furnishes  no  warrant  to  a foreign  nation  for  the 
spoliation  of  his  property.  But  it  is  no  less  true, 
that  he  who  violates  a law,  assumes  to  himself  all  the 
consequences  of  its  violation;  and  if,  while  prose- 
cuting the  advantages  by  which  he  has  been  seduced, 
he  falls  a victim  to  foreign  rapacity,  though  he  may 
appeal  to  the  policy  or  the  pride  of  his  country,  he 
has  no  claims  upon  her  justice. 

Such  was  the  condition  of  our  citizens,  who  em- 
barked in  trade  with  the  insurgent  negroes  of  His- 
paniola after  the  act  of  28  February  1806.  This  act 
prohibited  all  commercial  intercourse,  whether  direct 
or  indirect,  between  “ persons  resident  within  the 
United  States,  and  persons  resident  within  any  part  of 
of  that  island  not  in  the  possession  and  under  the 
acknowledged  government  of  France.”  under  penalty 
of  the  forfeiture  both  of  vessel  and  cargo.  Where 
this  act  was  violated  by  the  voyage  in  which  a vessel 
was  captured,  that  consideration,  independently  of  all 
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others,  was  held  to  exclude  a claimant  from  redress 
under  the  treaty. 

So  too,  under  the  act  of  22d  December  1807,  and 
its  supplements,  laying  and  enforcing  the  embargo,  and 
under  the  act  of  1st  March  1809,  establishing  a non- 
intercourse ; both  of  which  denounced  a forfeiture  for 
the  violation  of  their  provisions : if  it  appeared  that 
the  captured  vessel  had  broken  the  embargo  in  leav- 
ing the  United  States,  or  that  the  voyage  she  was 
engaged  in  was  forbidden  by  the  non-intercourse 
act,  her  offence  against  these  laws  was  held  to  have 
deprived  her  of  the  right  to  national  protection. 

It  has  already  been  intimated,  that  the  fund  stipu- 
lated by  the  convention,  though  substituted  for  the 
government  of  France  as  the  object  of  recourse,  was 
not  liable  to  the  reclamations  of  our  citizens  precisely 
as  France  had  been.  The  moral  obligation  rested  on 
her  to  indemnify  wherever  she  had  inflicted  an  injury. 
From  this  she  could  never  be  released  by  a change 
in  the  ownership  of  a claim,  or  by  a transfer  of  the 
claimant’s  allegiance  to  another  country.  Nor  could 
she  excuse  her  injustice  towards  an  individual,  by 
showing  that  he  had  violated  laws  which  other 
nations  had  enacted,  and  over  which  she  had  neither 
right  nor  power  of  control.  But  the  liabilities  of 
the  treaty  fund  were  much  more  limited.  It  was 
the  fruit  of  the  interposition  of  our  government,  in 
favour  of  those  who  had  a right  to  the  national  pro- 
tection; and  to  secure  its  application  to  the  objects 
for  which  it  was  claimed,  the  right  of  distributing  it 
was  reserved  to  the  United  States,  “in  the  manner- 
and  according  to  the  rules  which  they  should  deter- 
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mine.”  It  would  have  been  a strangely  gratuitous 
interposition  on  the  part  of  the  government,  to  chal- 
lenge indemnity  for  persons  who  were  actually  frus- 
trating the  policy  of  the  country  and  defying  its 
laws;  and  an  equally  strange  manner  and  rule  of 
distribution,  by  which  compensation  should  be  dealt 
out,  for  property  which  the  laws  had  denounced  as 
the  subject  of  forfeiture. 

v.  It  is  scarcely  necessary  to  observe,  that  the  de- 
scription in  the  convention  of  the  reclamations  which 
it  embraced,  made  it  necessary  for  the  claimant  to 
show,  not  only  that  the  property  was  American  when 
his  claim  originated,  but  that  the  ownership  of  the 
claim  was  still  American  when  the  convention  went 
into  effect.  A renunciation  of  American  character 
in  the  intervening  period,  would  have  disqualified  him 
from  prosecuting  his  reclamation  against  the  fund. 

Nor  could  a claim  that  had  once  lost  its  American 
character,  ever  resume  it.  If  it  had  heretofore  passed 
into  the  possession  of  a foreigner,  or  of  one  otherwise 
incapacitated  to  claim  before  the  commission,  a pur- 
chaser from  him  would  be  merely  the  assignee  of  a 
defective  claimant,  and  his  rights  would  be  measured 
by  those  of  his  assignor. 

All  the  parties  in  interest,  past  as  well  as  present, 
equitable  as  well  as  legal,  were  therefore  disclosed 
under  the  orders  of  the  board,  and  the  test  of  citizen- 
ship was  applied  to  each.  The  only  exceptions  were 
in  the  cases  of  transfers  by  death,  and  assignments  of 
insolvent  estates  for  the  use  of  creditors  generally. 
It  would  have  been  impossible  so  to  carry  out  the 
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rule,  as  to  trace  all  the  equities  which  might  arise 
under  such  circumstances ; and  the  inquiry  was 
therefore  limited  to  the  citizenship  of  those  having 
legal  charge  of  the  estate. 

Of  the  very  few  cases  which  presented  themselves, 
partaking  of  a confessedly  foreign  title,  a single  one 
has  fixed  itself  on  my  recollection,  from  the  frankness 
with  which  the  facts  were  developed  in  the  memorial, 
and  the  reluctance  with  wdiich  it  was  rejected  by 
the  board.  A few  years  before  the  treaty  was  con- 
cluded, an  American  merchant  had  assigned  a large 
and  perfectly  valid  reclamation  against  the  French 
government  to  M.  Lafitte,  of  Paris;  and  his  agent 
in  this  country  had,  with  his  sanction,  accepted  it  on 
his  behalf,  in  satisfaction  of  a pre-existing  debt.  Had 
the  transfer  been  accepted  as  security  merely,  and  not 
as  payment,  the  claim  might  have  been  sustained  in 
the  name  of  the  original  proprietor;  but  as  the 
American  interest  had  been  absolutely  devested,  it 
was  heM  that  neither  M.  Lafitte  nor  any  one  claim- 
ing through  him,  could  be  entitled  to  an  award. 


II.  We  are  next  to  consider  the  nature  of  the 
injury  on  which  the  claim  is  founded.  The  conven- 
tion, it  has  been  observed,  makes  provision  only  for 
cases  of  unlawful  captures,  &c.  of  American  “ pro- ' 
perty.”  The  inquiry,  therefore,  was  preliminary, 
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What  was  the  claimant’s  property  in  the  thing 
affected  by  the  alleged  injurious  act. 

i.  The  question,  what  sort  and  degree  of  interest 
should  be  considered  as  “property”  within  the  mean- 
ing of  the  convention,  occupied  the  attention  of  the 
commissioners  at  an  early  period  of  their  labours. 
It  was  evidently  one,  on  which  the  definitions  of  the 
mercantile  law  could  not  be  adopted  with  safety;  for 
not  a few  of  the  interests  which  are  recognized  as 
insurable — expected  profits,  for  instance — were  alto- 
gether too  remote  and  speculative  to  support  a 
reclamation  against  the  French  government.  On 
such  a subject,  it  was  scarcely  to  be  expected,  that 
opinions  would  entirely  harmonize ; but  a majority 
of  the  board  finally  determined  to  regard  as  property 
only  those  interests,  which  were  absolutely  vested 
before  the  intervention  of  France,  or  which  became 
so  in  consequence  of  that  intervention.  Commis- 
sions therefore,  as  well  as  profits,  wages  of  seamen, 
and  a variety  of  minor  contingent  interests,  were 
' held  not  to  possess  the  character  of  property ; and  the 
memorials  which  asked  compensation  for  them  w7ere 
rejected. 

At  the  same  time,  the  party  was  not  required  to 
show  that  his  interest  was  such  as  a court  of  law 
would  recognize  and  sustain.  It  was  evidently  the 
object  of  the  treaty,  to  make  indemnity  to  all  who 
had  been  aggrieved  by  French  spoliations ; and  this 
could  only  be  done,  by  restoring  all  parties  to  the 
condition  in  which  the  spoliation  found  them,  so  far 
at  least  as  was  consistent  with  supervening  contracts. 
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It  was  by  the  application  of  this  principle,  that 
the  rights  of  insurers  were  ascertained.  They  were 
regarded  as  quasi-owners  of  the  property  insured, 
having  an  interest  to  the  extent  of  their  liabilities 
on  account  of  it.  When,  therefore,  these  liabilities 
were  fixed  and  defined  by  the  act  of  capture,  the 
insurers  were  allowed  to  reclaim  the  amounts  which 
they  had  paid,  without  regard  to  the  question, 
whether  the  loss  was  total  or  partial.  There  was 
this  difference  between  them  and  the  representa- 
tives of  a contingent  property  generally,  that  the 
insurers’  liability  became  absolute  as  a direct  and 
necessary  consequence  of  the  unlawful  agency  of 
France ; — and,  by  analogy  to  the  rule  which  makes 
an  abandonment  when  accepted  refer  back  to  the 
time  of  loss,  their  right  of  claim  after  payment  was 
held  to  attach  as  from  the  moment  when  their  liabi- 
lity ceased  to  be  contingent.  So  far  indeed  as  France 
was  concerned,  they  were  plainly  interested  from  the 
beginning;  for  it  was  they,  upon  whom,  by  pre-ex- 
isting contract,  the  loss  if  any  occurred  was  to  fall. 

The  commissioners  under  the  Florida  treaty  appear, 
from  their  report,  to  have  viewed  this  question  dif- 
ferently. They  regarded  insurers  as  assignees,  and 
recognized  them  as  claimants,  only  where  they  were 
entitled  to  a cession  from  the  assured ; in  other 
words,  only  where  they  had  paid  a total  loss.  I do 
not  know  whether  their  awards  were  uniformly 
regulated  by  this  principle ; but  it  has  seemed  to  me, 
that  its  application  must  have  been  unhappy,  in  cases 
where  the  loss  was  partial.  It  would  scarcely  appear 
reasonable  or  just,  to  give  recourse  upon  the  fund  to 
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a claimant,  who  had  already  received  indemnity  from 
the  insurers,  and  had  thus  shifted  the  loss  upon  them  ; 
and  to  deny  it  to  the  parties  who,  in  virtue  of  their 
contract,  had  been  compelled  to  bear  the  wrong. 
Yet  such  a decision  could  scarcely  be  avoided  on  a 
case  of  partial  loss,  if  the  right  to  demand  a cession 
was  an  essential  part  of  an  insurer’s  title  to  reclama- 
tion. 

I had  less  embarrassment  in  differing  upon  this 
point  from  the  eminent  men  wdio  composed  that 
board,  in  consequence  of  remarking  that  the  broader 
doctrine  has  been  judicially  asserted  by  one  of  the 
most  distinguished  jurists  of  our  country.  In  the 
case  of  Gracie  v.  The  New  York  Insurance  Company, 
8 Johns.  Rep.  237,  245,  the  plaintiff,  who  had  sus- 
tained a loss  in  consequence  of  French  capture  be- 
yond the  amount  of  his  policy  with  the  defendants, 
and  beyond  the  value  of  the  goods,  refused  to  aban- 
don, and  claimed  for  a partial  loss.  The  supreme 
court  of  New  York  held,  that  there  was  no  existing 
hope  of  recovery  in  the  case  which  could  be  the 
subject  of  cession;  and  chief  justice  Kent,  in  deliver- 
ing the  opinion  of  the  whole  court  in  favour  of  the 
plaintiff,  expressed  himself  as  follows  on  the  point 
under  consideration:  “any  chance  of  reimburse- 
ment must  be  the  result  of  future  negotiations 
between  the  two  governments;  and  if  France  should 
at  any  future  period  agree  to  and  actually  make  com- 
pensation for  the  capture  and  condemnation  in  ques- 
tion, the  government  of  the  United  States,  to  whom 
the  compensation  would  in  the  first  instance  be  pay- 
able, would  become  trustee  for  the  party  having  the 

D 


26 


equitable  title  to  the  reimbursement;  and  this  would 
clearly  be  the  defendants,  if  they  should  pay  the 
amount.” 

The  engagement  for  compensation,  which  at  that 
time  was  a remote  contingency,  was  realized  by  the 
convention  of  1831  ; and  the  insurers,  who  were  com- 
pelled to  pay  a partial  loss  under  the  decision  which 
has  been  quoted,  without  receiving  a cession  or  being 
entitled  to  receive  one,  were  among  the  accepted 
claimants  before  the  commissioners.  Should  it  be 
said,  that  in  the  allowance  of  their  claim  the  legal 
rights  of  other  parties  were  disregarded,  it  may  be 
answered,  that  there  could  be  no  strictly  legal  right 
to  recourse  upon  such  a fund.  The  entire  claim, 
while  it  continued  against  France,  however  high  its 
obligation,  was  jus  precariuin  as  to  the  remedy,— 
and  arguments  would  be  wanting  to  show  that  the 
fund  in  the  hands  of  our  government,  ought  to  have 
been  more  accessible  to  the  claimant  who  held  merely 
the  evidence  of  legal  title,  than  to  him  who  had  been 
substantially  aggrieved. 

The  analogy  is  striking,  between  the  rights  of  a 
party  insured  against  his  insurers,  and  those  of  a 
claimant  under  the  treaty  before  the  commissioners; 
and  the  words  of  lord  Mansfield  in  a well  known 
case,  may  be  applied  to  either  with  equal  justice: 
“the  demand  is  for  indemnity,  and  must  be  founded 
upon  the  nature  of  the  damnification  as  it  really  is 
at  the  time  of  the  demand.  Whatever  undoes  the 
damnification,  in  the  whole  or  in  part,  must  operate 
upon  the  indemnity  in  the  same  manner.”  Hamil- 
ton v.  Mendes,  2 Bur.  1198. 
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A party  assured  can  have  no  recourse  against  his 
insurer,  except  so  far  as  he  has  sustained  an  actual 
loss.  The  occurrence  of  the  contingency  insured 
against,  is  only  the  first  condition : it  is  the  loss 
which  follows,  that  perfects  his  claim.  If  he  has 
made  insurance  on  his  debtor’s  life,  the  policy  is  at 
an  end  when  his  debt  is  paid  ; Godshall  v.  Bolero, 
1 East  SO;  and  independently  of  the  special  cove- 
nants which  are  found  in  our  policies,  the  receipt  of 
indemnity,  whether  partial  or  full,  from  one  insurer, 
is  a discharge  pro  tanto  of  the  others.  There  is  no 
such  thing  as  a double  indemnity. 

It  is  plain,  that  the  court  of  New  York  looked  else- 
where than  to  the  rule  of  legal  title,  for  a definition 
of  the  interests  which  were  to  receive  indemnity 
under  the  treaty.  In  the  case  before  them,  the  legal 
title  was  retained  by  Mr  Gracie,  and  he  was  not. 
required  to  surrender  it;  but  so  far  as  he  should 
receive  compensation  from  the  insurers,  it  was  held 
that  they  would  become  claimants  in  his  stead. . This 
was  precisely  the  rule  which  the  commissioners 
adopted.  So  far  as  a party  had  been  sheltered  from 
loss  by  the  intervention  of  others,  his  claim  was 
reduced  or  entirely  determined ; and  they  on  the 
other  hand  became  valid  claimants  for  the  amount  of 
the  injury  from  which  they  had  relieved  him. 

A consequence  of  this  principle  was,  that  the 
amount  paid  by  an  insurer  indicated  in  ail  cases 
the  measure  of  his  claim  in  that  character.  While 
he  was  allowed  to  come  in  without  legal  title,  to 
recover  the  partial  loss  which  he  had  paid,  he  was 
not  permitted  to  avail  himself  of  the  legal  title,  with 
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which  the  payment  of  a total  loss  had  invested  him, 
to  recover  more  than  the  sum  he  had  insured.  The 
first  claim  to  indemnity  was  admitted  to  be  his  in 
both  cases;  but  so  soon  as  he  wras  made  whole,  the 
right  of  claim  reverted  to  the  original  holder. 

ii.  The  property  of  the  memorialist  having  been 
ascertained,  the  next  inquiry  is  into  the  character  of 
the  act  which  formed  the  subject  of  his  complaint. 
This  embraces  three  questions: 

1.  Was  it  the  act  of  France? 

2.  Was  it  an  “ unlawful  seizure,  capture,  seques- 
tration, confiscation,  or  destruction”  of  property  ? 

3.  Was  it  injurious  to  the  claimant?  and  is  the 
injury  susceptible  of  pecuniary  indemnification? 

The  first  of  these  is  our  immediate  topic. 

In  a large  proportion  of  the  injuries  complained  of, 
the  agency  of  the  French  government  was  direct  and 
obvious. 

1st.  The  decrees,  for  instance,  under  which  the 
seizures  at  St  Sebastian’s  and  the  subsequent  confis- 
cations at  Bayonne  were  made  in  1809 — 10,  were 
proclaimed  as  the  acts  of  the  emperor  in  person, 
and  their  application  to  the  several  cases  was  esta- 
blished by  documents  transmitted  from  the  French 
archives.  The  Berlin  and  Milan  decrees  bore  a 
national  character  equally  definite,  and  many  of  the 
condemnations  under  them  were  pronounced  by  the 
emperor  in  his  council  of  state,  or  were  ordered  by 
him  without  the  intervention  of  that  body.  The 
same  remark  is  true  of  other  cases,  in  which  the 
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confiscations  or  condemnations  were  made  by  imperial 
order,  with  or  without  a specification  of  causes. 

2d.  Where  the  alleged  spoliation  was  effected  by 
the  intervention  of  a court  of  justice,  the  general 
principle  was  recognized  by  the  commissioners,  that 
a state  is  politically  answerable  for  the  decisions  of 
its  highest  tribunals  only;  and  in  a few  of  the  earlier 
cases,  the  claim  was  dismissed  because  the  party  had 
improperly  acquiesced  in  the  decrees  of  colonial 
judges.  But  when  the  course  of  decision  in  the 
highest  court  was  absolutely  uniform,  and  the  con- 
demnation pronounced  below  was  such  as  to  preclude 
all  chance  of  its  being  reversed,  it  was  not  held 
obligatory  on  a memorialist  to  show  that  he  had  pro- 
secuted an  appeal.  Unhappily,  the  conduct  of  the 
French  government  subsequent  to  the  year  1806 
gave  but  too  much  reason  for  this  modified  interpre- 
tation of  the  duties  of  claimants;  since  the  unifor- 
mity with  which  it  sanctioned  all  condemnations  of 
American  property,  left  little  occasion  to  distinguish 
between  the  tribunals  which  pronounced  them. 

3d.  Seizures  by  national  functionaries  for  public 
uses,  of  munitions  of  war  for  the  supply  of  military 
and  naval  forces,  of  provisions,  with  the  same  object 
or  for  the  relief  of  colonies  and  districts  threatened 
with  famine,  or  of  vessels  for  the  transport  service; 
contributions  of  money  levied  by  a general  for  the 
support  of  his  army  in  a neutral  territory ; — these 
and  other  forcible  appropriations  of  the  property  of 
the  claimants,  were  regarded  as  acts  of  the  French 
nation,  for  which  she  was  bound  to  make  compensa- 
tion. So  too,  where  a French  squadron,  to  conceal 
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its  course  from  the  enemy,  burned  or  sunk  the 
American  vessels  which  it  met  at  sea ; the  nationality 
of  the  object  was  held  to  communicate  the  same  cha- 
racter to  the  act. 

4th.  Where  the  spoliation  was  of  a minor  sort,  the 
question  was  decided  by  the  circumstances,  whether 
it  should  be  esteemed  the  act  of  France,  or  the  unau- 
thorized misdeed  of  those  bearing  her  flag.  And  in 
this,  primary  regard  was  had  to  the  rank  and  dignity 
of  the  wrong-doer,  and  to  the  nature  of  the  property 
taken.  An  appropriation  by  a French  cruiser  to  his 
own  use  of  naval  stores,  spars,  rigging,  or  even  money 
found  on  board  an  American  ship,  could  not  be 
confounded  with  the  robbery  of  a seaman’s  chest  by 
a boat’s  crew,  or  the  pillage  by  a gang  of  soldiers 
from  a wreck.  Generally  speaking,  those  acts  only 
were  referred  to  the  French  nation,  which  had  been 
directed  by  some  of  its  superior  officers,  or  were 
sanctioned  by  their  countenance  or  presence. 

5th.  The  case  of  captures  by  private  armed  vessels 
scarcely  presents  an  exception  to  this  remark.  The 
simple  fact  that  the  captors  were  in  possession  of  a 
French  commission,  or  that  their  character  had  been 
recognized  by  the  authorities  of  France  at  some  time 
before  or  after  the  alleged  wrong,  was  not  deemed 
sufficient  of  itself  to  charge  their  government.  A 
commissioned  cruiser  may  be  guilty  of  crimes  on  the 
ocean,  for  which  his  commission  will  not  protect  him  ; 
and  where  this  is  the  fact,  fhe  offence  cannot  by  any 
fair  interpretation  be  imputed  to  the  nation  whose 
flag  he  has  abused.  The  inquiry  in  these  cases, 
directs  itself  to  the  intentions  of  the  captor.  If  he 
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has  taken  a neutral  without  sufficient  warrant  from 
his  government,  he  is  a marine  trespasser,  and  may  be 
legally  compelled  to  make  restitution ; if  the  taking 
has  been  without  probable  cause,  he  is  compellable 
also  to  make  compensation  for  the  damage  he  has 
occasioned:  and  it  is  the  duty  of  the  nation  whose 
flag  he  sails  under,  to  take  care  in  either  case  that 
the  appropriate  redress  is  not  withheld.  “But  if,” 
to  use  the  words  of  judge  Washington,  in  United 
States  v.  Jones,  3 W.  C.  C.  R.  218,  “he  should 
make  the  seizure,  not  as  prize,  but  with  a felonious 
intent  to  convert  the  property  to  his  own  use  without 
inquiry  or  trial,  what  reason  can  be  given  why  his 
commission  should  shield  him  from  the  charge  of 
felony  and  piracy?”* 

As  a nation  is  not  answerable  for  the  felonies  and 
piracies  which  her  subjects  may  commit,  each  case 
of  wrongful  seizure  presented  the  inquiry,  whether 
the  act  was  justified  by  the  tenor  of  the  captor’s 
authority  from  France.  And  this  was  understood  to 
be  affirmatively  answered,  if  the  representatives  of 
the  government,  whether  civil,  military  or  judicial, 
had  sanctioned  the  particular  seizure,  or  if  their 
sanction  had  been  given  generally  to  similar  seizures 
made  under  the  same  authority.  Thus,  where  the 
courts  of  St  Domingo  were  in  the  practice  of  con- 
demning American  vessels  when  arrested  under  cer- 
tain circumstances,  it  was  held  that  the  decisions  of 
the  courts  were  themselves  plenary  evidence  that 
such  arrests  were  authorised,  although  neither  the 

* See  on  this  point,  the  opinion  of  Sir  Leoline  Jenkins  in  the  case  of 
Cheline,  2 L.  G.  714,  754. 
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commission  to  the  captor  nor  the  published  arretes 
of  the  captain-general  extended  to  the  case. 

6th.  Similar  evidence  of  authority  was  supposed 
to  exist,  where  the  aid  of  the  French  government 
was  denied  to  the  party  aggrieved  in  prosecuting  his 
claims  for  restitution  or  compensation  against  the 
captors.  The  treaty  of  1800,  art.  23,  had  provided, 
that  the  commanders  of  ships  of  war  and  privateers 
of  each  nation  should  “ forbear  doing  any  damage”  to 
citizens  of  the  other,  or  “committing  any  outrage 
against  them;”  and  declared,  “if  they  should  act  to 
the  contrary,  they  should  be  punished,  and  should 
also  be  bound  in  their  persons  and  estates  to  make 
satisfaction  and  reparation  for  all  damages  and  the 
interest  thereof,  of  whatever  nature  the  said  damages 
might  be.”  When  therefore  an  American  citizen 
had  sustained  a wrong  from  a French  privateer,  and 
invoked  the  aid  of  the  appropriate  department  of  the 
government  to  procure  the  satisfaction  and  reparation 
which  the  treaty  had  stipulated,  its  refusal  was  an 
adoption  of  the  wrongful  act,  and  converted  it  into 
a valid  subject  of  reclamation  against  France. 

There  were,  however,  very  few  cases  submitted 
to  the  board,  which  called  for  the  application  of  this 
principle.  The  French  courts,  while  they  inflexibly 
enforced  the  decrees  of  their  nation  against  neutral 
commerce,  and  even  while  they  extended  them  by 
construction  to  cases  beyond  their  principles,  were 
not  obnoxious  to  the  charge  of  denying  justice  against 
those  who  made  spoliations  not  warranted  by  their 
commission.  Instances  were  not  wanting  to  prove 
a fixed  determination  on  their  part  to  repress  irregu- 
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larities  and  punish  marauders  upon  the  high  sea. 
This  is  particularly  observable  of  the  courts  of  St 
Domingo  under  general  Ferrand,  by  which  so  many 
condemnations  were  made  during  the  insurgent  war 
of  1S03,  4,  5 and  6.  They  acquitted  American  ves- 
sels without  hesitation  where  the  evidence  showed 
them  not  to  have  contravened  the  colonial  arretes, 
and  sometimes  not  merely  awarded  restitution,  but 
gave  recourse  against  the  captors  and  their  sureties 
for  damages,  even  though  no  claim  was  made  on 
the  part  of  the  owners.  In  one  case,  where  no  re- 
presentative of  the  American  owner  could  be  found 
on  the  island,  notice  of  a decree  for  restitution  and 
compensation  in  damages  was  transmitted  by  order 
of  the  court  to  the  city  of  Washington,  and  to  the 
port  of  the  United  States  from  which  the  vessel  had 
sailed ; and  the  property  of  the  captors  within  the 
control  of  the  court  was  sequestered  to  await  the 
expected  reclamation  of  the  party  aggrieved. 

7th.  A few  cases  occurred,  where  the  circumstan- 
stances  attending  the  capture  made  it  impossible  to 
ask  redress  in  the  French  courts;  as  where  all  the 
American  officers  were  removed  from  the  captured 
vessel,  without  obtaining  a knowledge  of  the  district 
or  colony  to  which  the  captors  belonged.  In  these, 
on  clear  evidence  being  produced  to  show  that  the 
captors  were  really  commissioned  by  French  autho- 
rity, a majority  of  the  board  was  of  opinion  that 
France  became  primarily  liable  for  the  injury  sus- 
tained. And  this,  it  is  presumed,  upon  the  broad 
ground,  that  a nation  is  answerable  for  the  miscon- 

E 


34 


duct  of  her  cruisers,  in  cases  where  from  any  cause 
recourse  is  impracticable  against  the  immediate 
wrong  doer.  In  a few  cases  too,  where  the  courts 
had  given  judgment  against  the  captors,  but  the 
judgment  turned  out  to  be  ineffective,  a majority 
held  that,  by  the  general  law  of  nations,  France  was 
bound  to  indemnify  the  injured  neutral.  But  claims 
on  either  of  these  grounds  were  of  so  rare  occur- 
rence, their  circumstances  were  so  diversified,  and 
their  amount  was  so  inconsiderable,  that  I should 
have  passed  them  without  notice,  had  they  not  been 
sometimes  confounded  with  another  class  of  cases, 
in  which  the  liability  of  France  was  the  subject  of 
express  stipulation.  I refer  to  the  claims  under  the 
fourth  article  of  the  treaty  of  1800,  which  will  be 
considered  more  appropriately  hereafter. 

2.  So  far  we  have  considered  those  spoliations  which 
were  the  acts  of  the  French  government  through  its 
officers  alone.  But  there  were  others  of  large 
amount,  in  which  the  agency  of  France  was  indirect, 
in  wdiieh  she  persuaded  other  nations  by  her  inllu- 
ence  or  compelled  them  by  her  power  to  do  a wrong, 
for  the  purpose  of  extending  her  general  policy  or 
advancing  her  immediate  pecuniary  interests. 

I do  not  refer  here  to  the  co-operation  of  almost  all 
the  European  powers  in  enforcing  the  continental 
system  of  Napoleon,  nor  to  the  re-enactment  by 
Spain  and  other  nations  of  the  Berlin  and  Milan 
decrees, — still  less  to  the  seizures  made  in  their  ports 
by  the  declared  authority  of  France.  The  cases 
which  I am  about  to  consider  are  those  in  which  . 


Holland  and  Denmark  exerted  an  equally  disastrous 
and  still  more  direct  agency  in  the  cause  of  France. 
As  the  two  classes  have  been  asserted  to  be  similar  in 
principle,  and  as  they  were  decided  by  the  board 
differently,  I shall  state  the  facts  relating  to  them 
somewhat  at  large. 

1st.  Holland,  after  some  ten  years  of  political 
changes,  during  which  though  nominally  independent 
she  was  tributary  to  all  the  projects  of  France,  had 
received  in  the  month  of  June  1806,  a king  of  the 
Napoleon  family.  But  it  was  manifest,  that  in 
placing  Louis  upon  the  throne,  his  brother  had  not 
renounced  his  control  over  the  affairs  of  that  country. 
The  form  of  distinct  sovereignties  was  presented  to 
the  public  eye  ; but  the  energies  of  the  Dutch  people 
were  directed  more  than  ever  to  the  advancement  of 
the  imperial  policy.  At  last,  in  the  concluding 
months  of  1S09,  a new  crisis  approached.  At  a 
moment  when  the  finances  of  Holland  were  in  a state 
of  extreme  embarrassment,  she  was  required  to 
destroy  her  commerce  with  foreign  nations,  which 
formed  the  principal  source  of  her  revenues.  Louis 
ventured  to  remonstrate,  and  delayed  compliance 
with  the  mandate.  He  was  reminded  in  reply,  that 
the  country  of  which  he  was  sovereign  was  a French 
conquest,  and  that  “ his  highest  and  imprescriptible 
duties  were  to  the  imperial  crown;”  and  it  was 
announced  to  him,  in  terms  which  could  not  be  mis- 
taken, that  the  project  of  uniting  Holland  to  the 
empire  was  already  matured,  and  that  its  consumma- 
tion could  only  be  postponed  by  his  unqualified  obe- 
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dience.  Among  the  most  decided,  though  not  the 
first  tests  of  his  submission,  as  he  has  since  declared 
to  the  world,  “the  pretended  treaty  of  the  16th  of 
March  1810,  which  was  in  fact  a capitulation,  was 
presented  to  him  to  be  ratified.”  “It  was  imposed,”  he 
adds,  “by  the  emperor;”  and  a prisoner  as  Louis  was 
at  that  time  at  Paris,  he  had  no  choice  but  to  yield. 
The  French  armies  had  forcibly  possessed  themselves 
before  hand  of  several  of  the  Dutch  fortresses ; French 
officers  of  the  customs  occupied  all  the  ports  and  out- 
lets of  the  kingdom ; and  Napoleon,  confounding 
apparently  his  purposes  with  their  execution,  had 
already  directed  his  decrees  to  the  authorities  of  Hol- 
land as  if  it  was  one  of  the  departments  of  France. 
The  assent  of  the  king  however  did  not  avail  to  pro- 
long his  reign.  The  troops  of  his  brother  continued  to 
advance,  they  menaced  Amsterdam,  the  popular  feel- 
ing was  inflamed,  and  in  the  vain  hope  of  averting  a 
new  revolution,  Louis  abdicated  on  the  1st  of  July 
in  favour  of  his  son.  It  was  unnecessary:  the  em- 
peror’s arrangements  were  already  made:  a decree 
of  thirteen  articles  was  issued  on  the  9th  from  the 
palace  of  Rambouillet,  the  first  of  which  declared 
that  Holland  was  united  to  the  empire. 

The  tenth  article  of  the  treaty  of  16th  March 
1810  was  as  follows:  “all  merchandize,  which  has 
arrived  in  American  vessels  in  the  ports  of  Holland 
since  the  1st  of  January  1809,  shall  be  placed 
under  sequestration,  and  shall  belong  to  France,  to 
be  disposed  of  according  to  circumstances  and  to  the 
political  relations  with  the  United  States.”  It  was  . 
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executed  in  the  spirit  which  suggested  it,  rather 
than  according  to  its  terms : every  American  cargo, 
without  reference  to  the  date  of  its  importation,  was 
sequestered  at  once.  Some  were  afterwards  released 
under  the  decree  of  9th  July  1S10,  or  by  special 
favour;  but  the  greater  number,  after  more  or  less 
delay,  were  sold  by  the  imperial  order,  and  their 
proceeds  passed  into  the  caisse  d’amortissement  at 
Paris. 

It  was  for  the  value  of  these  cargoes,  that  recla- 
mations were  made  before  the  commissioners.  The 
brief  account  which  has  been  given  of  the  political 
condition  of  Holland  from  the  year  1809  till  it  was 
formally  merged  in  the  French  empire,  sufficiently 
explains  the  reason  for  allowing  them.  Holland  was 
already  a dependent  kingdom,  and  Louis  a merely 
nominal  sovereign.  The  treaty  was  a form : in  sub- 
stance it  was  an  imperial  decree. 

2d.  The  spoliations  to  which  Denmark  ministered 
were  of  a different  character.  The  grand  project  of 
Napoleon,  which  was  to  effect  the  subjugation  of 
Great  Britain  by  excluding  her  manufactures  and 
the  productions  of  her  colonies  from  the  markets  of 
the  world,  had  received  the  assent  of  nearly  all  the 
European  sovereigns.  Denmark  had  been  at  war 
with  England  since  the  attack  of  Copenhagen  in 
1807,  and  had  vied  with  France  in  edicts  for  the 
imprisonment  of  British  subjects  and  the  confiscation 
of  their  property.  But,  in  the  summer  of  1810,  she 
had  not  yet  extended  to  her  territories  the  prohibi- 
tions of  the  continental  system.  Large  quantities  of 
colonial  produce  belonging  to  American  citizens  were 
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in  consequence  collected  in  the  duchy  of  Holstein. 
The  city  of  Hamburg  formed  the  frontier  post  of  the 
French  custom  houses;  and  its  proximity  to  the  free 
port  of  Altona,  from  which  it  is  divided  only  by  a 
geographical  line,  offered  great  facilities  to  the  secret 
introduction  of  forbidden  merchandize  from  the 
adjacent  duchy. 

At  this  time,  10th  August  1810,  the  decree  of 
Trianon  was  promulgated,  which  marked  the  first 
change  in  the  imperial  policy  by  declaring  a tariff  on 
the  productions  of  British  colonies.  This  was  followed 
on  the  2d  of  October  1810  by  a decree  of  Fontaine- 
bleau, applying  the  provisions  of  the  former  decree 
to  all  colonial  produce  found  in  the  Hanseatic  towns, 
or  which  might  be  imported  into  them  thereafter. 
A third  decree  bore  date  the  4th  of  October:  it 
recited  that  much  colonial  merchandize  had  been 
brought  into  Holstein  by  Danish  privateers,  and 
authorised  its  introduction  within  the  lines  of  the 
French  custom  houses,  by  the  way  of  Hamburg,  at 
any  time  before  the  1st  of  November  following,  on 
compliance  with  certain  formalities  and  payment  of 
the  prescribed  duties.  No  doubt,  these  duties  were 
enormous,  prohibitory  even;  but  in  this  there  was 
nothing  to  complain  of.  So  far  as  the  decree  of  the 
2d  of  October  was  retro-active,  it  affected  those  only 
who  had  been  guilty  of  an  offence  against  the  regula- 
tions previously  in  force ; and  as  to  the  future,  it  was 
optional  with  the  owners  of  goods,  whether  they 
would  avail  themselves  of  the  privilege  of  bringing 
them  into  Hamburg  on  the  terms  proposed,  or  not: 
A series  of  ordinances  of  the  king  of  Denmark  sue- 
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ceeded  however,  which  deprived  them  of  this  right 
of  choice. 

The  first  of  these  was  issued  at  Fredericsberg  on 
the  20th  of  October.  After  announcing  the  qualified 
removal  of  the  interdict  on  importations  of  certain 
goods  into  Hamburg  by  the  French  decree  of  the 
2d,  and  conceding  to  those  interested  the  royal  per- 
mission to  avail  themselves  of  the  privilege  granted 
by  “the  friendship”  of  the  French  emperor;  it  pro- 
ceeds to  declare  the  purpose  of  the  king,  to  “co-operate 
on  his  part  in  attaining  the  object  of  the  emperor, 
by  raising  the  prices  in  the  duchies  of  wares  named 
in  the  tariff  to  the  height  which  they  have  reached 
in  the  neighbouring  countries  in  which  the  French 
tariff  is  already  established,  and  by  preventing  as  far 
as  possible  the  illicit  exportation  of  colonial  goods.” 
It  then  ordains,  that  every  one  having  in  the  duchies 
any  such  goods  as  are  specified  in  the  French  tariff, 
shall  declare  the  same  within  forty-eight  hours  on 
pain  of  confiscation,  and  shall  within  forty-eight 
hours  more,  make  report  of  the  quantity  he  intends 
exporting  to  Hamburg ; it  fixes  the  manner  in  which 
the  transit  shall  take  place,  by  the  way  of  Altona, 
and  enacts  that  goods  once  entered  for  transit  shall 
not  afterwards  remain  in  the  country ; it  charges  a 
transit-duty  of  six  per  cent  ad  valorem  on  the  goods 
so  reported,  in  addition  to  that  previously  subsisting, 
and  on  the  goods  which  shall  not  be  reported  it  levies 
a heavier  impost  than  that  prescribed  by  the  tariff  of 
Trianon. 

Other  ordinances  followed  on  the  26th  of  the  same 
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month,  avowedly  at  the  request  of  the  French  em- 
peror, and  having  for  their  object  the  expulsion  of 
colonial  produce  from  the  Danish  territories.  At 
last  it  was  announced,  that  by  a royal  decree  of  the 
9th  of  November,  “ all  colonial  goods  held  on  foreign 
account  in  the  duchies  of  Sleswig  and  Holstein,  so 
far  as  they  are  referred  to  in  the  ordinance  of  the 
20th  of  October,  shall  within  twenty-four  hours  after 
the  publication  of  the  present  decree  be  reported  by 
the  factors  or  other  holders  for  exportation  to  Ham- 
burg; and  in  default  of  such  report,  shall  be  confis- 
cated.” 

Driven  by  force  of  these  extraordinary  enactments 
out  of  the  Danish  territory,  the  route  designated, 
and  all  escape  fully  guarded  against,  the  colonial 
merchandize  passed  into  Hamburg,  and  there  became 
subject  to  the  tariff  of  Trianon.  The  only  indul- 
gence which  could  be  obtained  by  the  owners,  was 
a permission  to  pay  their  duties  in  kind,  by  surren- 
dering two-thirds  of  the  goods  to  the  French  govern- 
ment; the  rest  standing  charged  with  the  transit 
duties  and  other  expenses,  which  general)}'  more 
than  consumed  it. 

Such  is  the  history  of  the  claims,  which  were 
classed  as  the  Holstein  and  Hamburg  cases.  They 
present,  on  the  part  of  Denmark,  a train  of  wrongs 
unworthy  of  a state  unquestionably  sovereign  and 
professing  to  be  free,  committed  against  the  citizens 
of  a friendly  nation,  who  had  violated  no  law,  and 
were  entitled  to  protection  by  every  title  of  hospi- 
tality and  justice. 

But  the  question  before  the  board  regarded  not 
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Denmark,  but  France.  One  cannot  be  charged  with 
the  acts  of  the  other;  for  neither  was  dependent. 
It  may  be,  that  the  conduct  of  king  Frederic  was 
dictated  by  his  anxiety  to  conciliate  the  favour  of  the 
French  emperor;  or  perhaps  he  was  moved  by  the 
portion  of  the  spoil  which  might  fall  into  his  hands: 
we  had  nothing  to  do  with  his  motives  or  his  fears. 
The  act  was  his  own : the  kingdom  of  Denmark 
was  then,  as  now,  independent. 

France  might  plead  the  systematic  evasion  of  her 
commercial  regulations  at  Hamburg,  and  the  well 
known  illicit  destination  of  some  of  the  merchandise 
which  was  stored  in  Holstein,  to  excuse  the  compla- 
cency writh  which  she  regarded  the  ordinances  of  the 
king:  we  cannot  complain  that  she  did  not  relax  her 
tariff  in  favour  of  the  reluctant  importers  from  the 
Danish  dominions. 

This  then  is  the  broad  distinction  between  the 
cases  of  Holland  and  Denmark.  The  former  was  a 
nominal,  the  latter  an  actual  sovereignty.  The  inter- 
vention of  one  was  merely  formal,  and  was  exacted 
by  force ; the  other  was  the  voluntary  pander  to 
French  avidity. 

3.  We  have  already  adverted  to  the  proofs, by  which 
in  some  cases  the  agency  of  France  was  shown  to  the 
board.  In  general,  the  claimants  were  required  to 
produce  on  this  point,  as  on  all  others,  the  highest 
evidence  which  was  accessible  to  them. 

The  acts  of  executive  officers  were  commonly 
proved  by  certificates  from  the  French  archives,  at- 
tested by  the  proper  officers,  and  verified  by  the 
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minister  for  foreign  affairs.  Where  such  certificates 
could  not  be  procured ; as  where  the  original  records 
had  been  mislaid  or  destroyed,  or  the  claimant’s 
efforts  to  obtain  them  had  failed  of  success ; or  where, 
from  the  nature  of  the  act,  it  was  not  susceptible  of 
verification  by  records ; protests  and  depositions  made 
at  the  time  by  persons  not  then  interested  in  the 
claim,  were  accepted  as  proof.  In  default  of  these 
also,  the  log-book  of  the  captain  or  mate,  contempo- 
raneous letters  from  persons  on  board,  and  the  news- 
papers of  the  day,  or  even  recent  depositions  of 
credible  witnesses  were  received,  but  with  a caution 
which  was  proportioned  to  the  chances  of  mistake 
and  the  supposed  inducements  to  deception.  Great 
care  was  taken  to  guard  against  the  suppression  of 
whatever  could  be  esteemed  contemporaneous  proofs, 
and  the  strongest  presumptions  were  indulged  against 
claims  in  which  such  proofs  were  not  adduced. 

Where  a condemnation  was  alleged  to  have  taken 
place,  or  any  proceedings  of  a judicial  or  quasi- 
judicial character  were  referred  to,  the  party  was 
required  to  produce  in  all  possible  cases  a full  exem- 
plification of  the  record.  This  was  not  always  prac- 
ticable where  the  proceedings  had  been  before  the 
colonial  courts,  in  consequence  of  the  dispersion  of 
their  records  by  the  contingencies  of  war.  The 
records  of  the  courts  of  continental  France,  of  dates 
subsequent  to  the  1st  of  January  1807,  were  gene- 
rally easy  of  access : those  anterior  were  all  lost 
many  years  ago  by  the  infidelity  of  a person  to  whom 
they  had  been  entrusted,  and  who,  never  dreaming 
of  indemnities,  sold  them  to  a grocer  as  waste  paper. 
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Still,  as  a copy  of  the  record  was  generally  delivered 
at  the  time  to  the  party  affected  by  it,  it  was  often 
in  his  power  to  lay  it  before  the  board. 

The  record  of  condemnation  in  the  French  prize 
courts  was  uniformly  made  up  in  accordance  with 
the  twenty-second  article  of  the  treaty  of  1S00.  The 
sentence  or  decree  “mentioned  the  reasons  or  mo- 
tives on  which  it  was  founded;”  and  it  was  accom- 
panied by  a recital  of  “all  the  proceedings  in  the 
case,”  including  a digest  of  the  evidence,  and  a sum- 
mary of  the  allegations  and  arguments  of  the  parties. 
The  record  therefore  was  not  only  the  highest,  as 
wTell  as  the  contemporaneous  evidence  of  the  condem- 
nation ; but  it  presented  the  case  as  it  was  viewed  by 
France  at  the  time,  the  grounds  on  which  she  pro- 
fessed to  act,  and  the  admissions  as  well  as  the  aver- 
ments on  both  sides.  It  thus  fixed  the  facts,  on 
which  the  charge  of  unlawful  action  must  be  sus- 
tained if  at  all ; for  the  claimant  was  not  permitted 
to  substitute  before  the  commissioners  an  amended 
case  for  that  which  had  been  submitted  to  the  adju- 
dication of  the  French  tribunal. 

It  is  only  necessary  to  add,  that  for  every  purpose 
the  evidence  filed  by  the  claimants  was  compared 
with  that  received  through  the  department  of  state 
from  the  government  of  France,  including  always 
the  papers  found  on  board  at  the  time  of  capture. 
So  too,  the  evidence  filed  by  one  claimant  was 
always  collated  with  that  filed  by  other  claimants 
for  injuries  received  from  the  same  spoliation;  and 
where  any  circumstance  suggested  such  a course,  the 
proofs  in  several  cases  were  examined  together. 
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hi.  Our  next  subject  of  inquiry  is  the  character 
of  the  act  complained  of:  was  it  an  unlawful  seizure, 
capture,  sequestration,  confiscation,  or  destruction  of 
property  ? 

In  the  course  of  our  past  inquiries,  we  have  been 
mindful  of  the  presumption,  which  is  admitted  by 
the  comity  of  nations,  in  favour  of  the  acts  of  every 
sovereign  state.  But  this  presumption,  like  all  others, 
has  limits,  beyond  which  it  cannot  operate;  and  we 
pass  them,  when  we  have  ascertained  that  the  pro- 
perty was  American,  and  that  it  was  seized  by 
France.  No  nation  can  lawfully  assail  a neutral, 
unless  for  causes  that  present  a special  justification  ; 
and  in  considering  the  conduct  of  the  neutral,  we  are 
bound  to  assume  his  innocence  until  his  guilt  is 
proved. 

The  seizure  and  destruction  of  neutral  property 
by  France  is  justified  by  showing,  either,  1.  That  the 
neutral  had  infringed  her  municipal  regulations, — or 
2.  That  he  had  broken  the  general  law  of  nations. 

1.  No  one  has  the  right  to  complain  of  the  manner 
in  which  a foreign  state  regulates  its  internal  or  com- 
mercial concerns.  It  may  restrict  at  pleasure  the 
intercourse  of  foreigners  with  its  territories;  or  it 
may  prohibit  it  altogether,  and  denounce  forfeitures 
against  all  who  violate  the  interdiction.  So  long  as 
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the  laws  of  a nation  are  enforced  within  the  limits  of 
her  exclusive  jurisdiction,  strangers  have  as  little 
right  to  complain  of  them  as  subjects. 

1st.  These  observations  apply  to  the  class  of  cases 
in  which  vessels  were  seized  and  condemned  within 
the  territorial  limits  of  Hispaniola,  for  trading  or 
attempting  to  trade  with  interdicted  ports  of  that 
island.  The  French  captains-general  had  repeatedly 
denounced  forfeiture  as  the  punishment  of  this  of- 
fence ; and  whatever  may  have  been  the  character  of 
their  decrees  in  other  aspects,  so  far  as  they  were 
municipal  in  their  scope  and  bearing,  they  were  valid 
against  all  the  world.  We  shall  have  occasion  to  return 
to  the  consideration  of  the  cases  arising  under  these 
decrees ; and  it  is  unnecessary  now  to  notice  the 
other  classes  into  which  they  arranged  themselves. 

2d.  The  seventh  and  eighth  articles  of  the  Berlin 
decree  of  21st  November  1806,  furnish  another 
example  of  regulations  that  must  be  esteemed  right- 
fully binding  on  neutrals.  It  was  declared  by  those 
articles  that  “no  vessel  coming  directly  from  Eng- 
land or  from  the  English  colonies,  or  having  been 
there  since  the  publication  of  the  decree,  should  be 
received  into  any  port  of  France,” — and  that  “every 
vessel  contravening  the  above  clause  by  means  of  a 
false  declaration,  should  be  seized,  and  the  vessel  and 
cargo  confiscated  as  if  they  were  English  property.” 
So  far,  the  decree  merely  prohibited  all  commercial 
intercourse  between  the  ports  of  France  and  those  of 
her  enemy,  and  punished  fraudulent  attempts  to 
elude  its  operation : — so  far  of  course,  it  was  not 
obnoxious  to  complaint. 
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3d.  I have  already  adverted  to  the  manner  in 
which  the  decree  of  Trianon  was  enforced  at  Ham- 
burg in  the  year  1810.  Its  operation  upon  American 
interests  was  exceedingly  severe,  generally  exacting 
in  the  shape  of  duties  the  entire  value  of  the  goods 
which  were  introduced  under  it.  Eut  though  it 
was  strongly  urged  upon  the  commissioners  that 
such  exactions  were  substantially  equivalent  to  a 
confiscation,  it  was  not  held  that  they  could  form 
the  basis  of  a claim  under  the  treaty.  It  was  not  for 
the  board  to  decide  the  question,  which  was  pressed 
on  them  in  argument,  whether  the  decrees  of  France 
and  those  of  Denmark  were  not  in  fact  the  well- 
arranged  parts  of  a single  spoliation,  of  which  France 
alone  derived  the  benefit.  Their  inquiries  were 
directed  to  acts,  not  motives ; and  looking  to  the  acts 
of  France,  it  was  impossible  to  deny  that  they  were 
justified  by  her  existing  commercial  regulations. 

2.  Without  presenting  other  detailed  illustrations 
of  a nation’s  right  to  make  and  enforce  her  own 
municipal  and  commercial  regulations,  I proceed  to 
the  cases  in  which  the  seizure  and  destruction  of 
American  property  was  justified  by  the  immediate 
bearing  of  the  law  of  nations. 

1st.  Confiscations  of  property  contraband  of  war 
anterior  to  the  31st  of  July  1809,  when  the  treaty  of 
1800  expired  by  limitation,  and  the  seizure  and  de- 
tention of  vessels  containing  it  for  the  purpose  of 
unloading  them,  were  of  course  decided  by  reference 
to  that  treaty.  Those  of  later  date,  when  the  treaty 
had  expired,  rested  on  a different  footing ; but  the , 
liberality  of  the  French  courts  on  the  subject  of  con- 
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traband  left  little  occasion  to  decide  the  difficult 
questions  which  belong  to  it.  In  regard  to  provisions 
and  supplies  generally,  the  board  adopted  the  rule  of 
the  British  admiralty  and  of  our  own  supreme  court; 
and  held  them  illicit,  only  when  they  were  destined 
to  the  military  or  naval  use  of  an  enemy  of  France, 
and  when  they  were  not  the  productions  of  the 
United  States. 

2d.  One  class  only  formed  an  apparent  exception 
to  the  last  part  of  this  rule.  During  the  siege  of 
Cadiz  by  the  French  in  1810,  1811  and  1812,  nu- 
merous cargoes  of  provisions  of  American  origin  were 
despatched  from  the  United  States  for  traffic  with  the 
besieged.  The  fact  of  the  siege  was  of  course  well 
known  to  those  engaged  in  these  voyages,  and  formed 
indeed  their  principal  incentive.  A number  of  ves- 
sels with  this  destination  and  object  were  taken  by 
French  boats  within  the  limits  of  the  outer  harbour 
of  Cadiz,  or  so  immediately  in  its  vicinity  as  to  pre- 
clude the  excuse  that  they  were  ignorant  of  the  con- 
tinuance of  the  siege.  They  were  condemned  on 
the  ground  that  they  had  sailed  with  an  intention  of 
violating  the  siege,  and  had  thus  made  themselves 
allies  of  the  enemy.  No  evidence  appears  to  have 
been  offered  to  the  French  courts,  nor  was  any  pre- 
sented before  the  board,  to  showr  that  this  was  not 
their  original  intention  or  that  it  had  been  abandoned. 
Their  apparent  and  uncontradicted  purpose  therefore 
was  to  minister  to  the  necessities  of  the  besieged  and 
fortify  their  resistance. 

The  law  has  long  been  settled  in  England  and  our 
own  country,  that  a vessel  sailing  for  a blockaded  port 
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with  knowledge  of  the  blockade  is  liable  to  the 
consequences  of  a breach  of  it ; 1 Robins.  154 ; 4 Cra. 
78;  5 Cra.  335;  6 Cra.  29;  and  neither  in  our  trea- 
ties with  foreign  powers  nor  in  the  treatises  of  public 
jurists  is  there  to  be  found  a reason,  why  a sailing 
with  knowledge  for  a besieged  port  should  not  have 
a similar  effect.  It  was  asserted  before  the  board  that 
the  investment  of  Cadiz  by  the  French  was  only  on 
the  land  side,  and  by  analogy  to  some  decisions  of  sir 
William  Scott  in  cases  of  blockade  it  was  contended, 
that  a maritime  expedition  could  not  be  an  infraction 
of  the  siege.  It  might  however  be  sufficient  to  reply, 
that  the  capture  of  so  many  vessels  at  the  very  open- 
ing of  the  port  by  boats  armed  for  that  purpose,  was 
proof  in  itself  that  the  investment  had  been  more 
complete  than  was  admitted  by  the  argument.  But 
the  analogy  on  which  the  argument  rests  is  imperfect. 
In  the  cases  of  the  Ocean,  and  the  Alert,  3 Rob.  297, 
4 Rob.  65,  which  are  those  referred  to,  the  question 
was,  whether  a voyage  from  an  open  port  became  a 
violation  of  blockade  because  the  cargo  had  been 
brought  over  land  from  a blockaded  town.  Had  the 
goods  in  those  cases  been  captured  before  their  arri- 
val at  the  place  of  exportation  by  troops  stationed  by 
the  way  for  the  purpose  of  intercepting  them,  the 
facts  would  have  more  nearly  resembled  those,  on 
which  the  board  was  called  to  decide.  It  is  enough 
for  the  vindication  of  France,  that  the  means  which 
she  employed  for  the  investment  of  Cadiz  were  such 
as  to  make  a breach  of  the  investment  “evidently 
dangerous.”  Whether  she  used  ships  of  war  to  pre- , 
vent  the  introduction  of  supplies,  or  whether  she 
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relied  on  her  batteries  or  her  boats  to  produce  the 
same  result,  is  altogether  unimportant.  Nor  has  a 
neutral  the  right  to  question  the  adequacy  of  the 
force  to  the  object,  if  there  appears  to  have  been  a 
real  intention  of  seeking  the  reduction  of  the  place 
by  investment.  How  can  he  in  such  a case  complain 
that  the  force  was  insufficient  to  occasion  evident 
danger  of  capture,  and  that  he  was  himself  captured 
by  that  very  force  ? 

3d.  A still  more  plain  dereliction  of  the  neutral 
character  was  that  of  an  engagement  in  the  transport 
service  of  an  enemy  of  France  ; as  where  an  American 
vessel  was  chartered  by  a government  agent  to  carry 
supplies  to  the  British  garrisons  in  the  West  Indies, 
and  was  captured  while  performing  that  office.  The 
only  difficulty,  in  cases  like  this,  was  in  attaining  a 
knowledge  of  the  fact.  It  rarely  presented  itself  in 
the  evidence  before  the  prize  court,  and  did  not  per- 
haps form  a part  in  every  instance  of  the  more  full 
development  of  interests  which  was  exacted  by  the 
rules  and  practice  of  the  commissioners. 

4th.  Under  the  treaty  of  1800,  the  cargo  took  its 
national  character  from  the  flag  under  which  it  was 
carried ; free  ships  making  free  goods,  and  enemy 
ships  enemy  goods.  But  when  that  treaty  expired, 
the  general  law  of  nations  obtained  as  between 
France  and  the  United  States,  according  to  which, 
the  property  of  an  enemy  is  under  all  circumstances 
a legitimate  object  of  seizure  and  confiscation.  Ac- 
cordingly, where  an  American  had  laden  his  goods 
on  board  a British  vessel,  he  could  not  complain  that 
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his  voyage  was  broken  up  by  the  capture  of  the  ves- 
sel; and  for  the  same  reason  a British  cargo  would 
authorise  the  arrest  and  temporary  detention  of  an 
American  vessel.  Still,  according  to  the  law  of 
nations,  the  property  of  the  neutral  would  not  be 
affected  in  either  of  these  cases  by  its  association 
with  that  of  a belligerent.  The  American  cargo 
would  be  restored,  and  the  American  ship  released 
as  soon  as  she  could  be  unladen.*  The  exceptions 
to  this  rule  were  founded  on  the  alleged  misconduct 
of  the  neutral.  If  he  endeavoured  to  mask  the  pro- 
perty of  the  enemy,  by  commingling  it  with  his  own 
or  by  otherwise  investing  it  with  a neutral  garb,  he 
was  punished  for  the  deception  by  a forfeiture  of  his 
national  claim  to  immunity.  Thus,  where  a Swed- 
ish ship  which  had  been  purchased  by  an  American, 
entered  a port  under  the  dominion  of  France  then 
at  war  with  Sweden,  and  exhibited  simulated  Ameri- 
can papers  to  protect  herself  from  capture  as  an 

* It  is  not  within  the  object  of  this  publication  to  present  an  array  of 
authorities  in  defence  of  the  positions  taken  by  the  board.  But  as  the  doc- 
trine in  the  text  is  in  conflict  with  the  ancient  rule  of  France,  as  declared 
in  her  ordonnance  of  1681,  and  commented  on  by  Valin,  I annex  references 
to  the  concurring  opinions  of  the  more  distinguished  writers  on  the  subject. 

Grotius,  de  Jure  Belli  ac  Pacis,  1.  3,  ch.  6,  fj.  6,  26.  A note  of  Grotius, 
founded  on  a misconception  of  a law  of  the  Digest,  seems  to  have  an  oppo- 
site bearing;  but  see  Bynk.  infra,  where  the  mistake  is  made  apparent. 

Bynkershoek,  2d,  Jur.  Publ.,  1.  1,  c.  14. 

Burlemaqui,  Principes  du  Dr.  Pol.,  vol.  3,  p.  4,  ch.  4,  §. 1. 

Heineccius,  §.  2,  ch.  9,  as  referred  to  by  Bynkershoek,  ut  supr. 

Vattel,  1.  3,  ch.  7,  5- 116. 

Hubner,  Saisie,  &c.,  vol.  1,  ch.  9,  §.  1. 

Lee  on  Capt.,  ch.  14,  15. 

Most  of  these  are  collected  in  the  2d  volume  of  Azuni  on  Maritime  Law, 
part  2,  ch.  3,  §.  2,  3,  in  notis,  but  the  references  have  been  inaccurately 
printed. 
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enemy,  her  cargo  belonging  to  the  same  American 
was  held  justly  liable  to  condemnation. 

5th.  The  absence  of  appropriate  documents  to 
establish  the  American  character  of  a vessel  or  its 
cargo,  constituted  another  sufficient  ground  for  its 
arrest  and  detention.  But  it  was  held  by  the  board, 
that  the  deficiency  was  not  per  se  a ground  for  con- 
demnation. The  seventeenth  article  of  the  treaty  of 
1800  provided  that  such  cases  should  be  examined 
by  a proper  tribunal,  and  that  their  neutrality  might 
be  sufficiently  established  “by  other  proofs  admissi- 
ble by  the  usage  of  nations.”  The  absence  of  a 
similar  provision  in  the  treaty  of  1778,  connected 
with  a stipulation  that  neutrals  should  in  times  of 
war  be  provided  with  certain  national  documents, 
had  given  room  for  a different  decision  by  the  French 
courts.  But  the  commissioners  were  of  opinion, 
that  independent  of  the  treaty  of  1800,  and  of  course 
after  it  had  expired,  secondary  proofs  of  nationality 
could  not  be  rejected  in  ordinary  cases  without  vio- 
lating the  law  of  nations.  The  eleventh  article  of 
the  French  regulations  of  26th  July  1778,  which 
ordained  that  “regard  should  be  had  only  to  the 
documents  found  on  board”  at  the  time  of  capture, 
was  regarded  as  itself  an  interpolation  in  the  code  of 
public  law  which  no  nation  had  authority  to  make. 
It  was  unnecessary  to  appeal  on  this  point  to  the 
unvarying  rules  of  other  countries.  The  very  words 
of  the  treaty  of  1800  recognize  that  other  proofs  are 
“admissible  by  the  usage  of  nations,”  and  give  to 
the  treaty  provision  a merely  declarative  character. 
Whatever  may  have  been  at  one  time  contended  in 
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the  United  States,  the  principle  is  too  clear  for  argu- 
ment now,  that  a nation  cannot  modify  her  expressed 
compacts  nor  those  which  are  implied  by  the  general 
usage,  without  the  assent  of  the  parties  by  whose 
concurrence  they  were  originally  established. 

6th.  The  celebrated  decrees  of  Berlin  and  Milan 
were  in  most  of  their  provisions  avowed  departures 
from  the  general  law  of  nations.  The  preamble  to 
the  former  affirms  that  “England  does  not  admit  the 
right  of  nations  as  universally  acknowledged  by  all 
civilized  people,”  that  “her  conduct  has  been  worthy 
of  the  first  ages  of  barbarism,”  and  that  “it  is  right 
to  oppose  to  an  enemy  the  same  arms  she  makes  use 
of.”  The  fourth  article  of  the  other  declares  that  it 
is  “only  in  just  retaliation  of  the  barbarous  system  of 
England,  which  assimilates  its  legislation  to  that  of 
Algiers.” 

As  in  all  this  there  could  be  no  pretext  for  a war 
upon  neutrals,  France  asserted  as  the  basis  of  the 
Berlin  decree,  that  “ whoever  dealt  on  the  continent 
of  Europe  in  English  merchandize,  favoured  the 
designs  of  England,  and  became  her  accomplice”  in 
extending  her  trade  upon  the  ruin  of  that  of  other 
nations.  This  was  in  fact  the  only  ground  on  which 
the  action  of  the  decree  was  extended  to  neutrals. 
It  applied  in  spirit  as  well  as  in  terms  only  to  com- 
merce on  the  continent;  and  to  be  justified  by  its 
own  principle,  the  decree  should  have  been  limited 
in  its  operation  accordingly. 

But  that  principle  is  untrue  in  its  terms.  The  act 
of  a neutral  may  advance  the  designs  of  a belligerent;, 
but  this  consideration  cannot  give  a hostile  character 
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to  what  is  otherwise  innocent.  A contrary  position 
would  put  an  end  to  all  commercial  intercourse 
with  belligerents ; since  commerce  cannot  exist 
without  a,,  view  to  advantages  on  both  sides.  No 
doubt  it  has  sometimes  contributed  to  the  subjection 
of  a nation,  that  her  antagonist  has  derived  wealth 
from  the  visits  of  neutrals,  or  has  found  her  industry 
rewarded  by  their  purchases ; but  it  was  reserved  for 
the  sovereigns  of  the  nineteenth  century,  to  find  in 
this  a justification  for  interdicting  all  intercourse  with 
their  enemy  whatsoever. 

Equally  without  apology  is  the  decree  of  Milan. 
Professedly  a rejoinder  to  a British  order  in  council, 
it  acts  only  against  neutrals.  It  asserts  a train  of 
principles  of  national  law,  some  of  them  true,  some 
otherwise,  and  punishes  with  the  penalties  that 
belong  to  war  alone  all  nations  that  do  not  forthwith 
unite  with  France  in  asserting  them  by  arms.  It 
denies  to  neutrals  the  right  of  negotiating  with  for- 
eign powers,  defines  for  them  what  are  the  exigen- 
cies of  national  honour,  and  vindicates  their  alleged 
rights  by  denationalizing  their  flag.  No  better  de- 
scription can  be  given  of  this  decree,  than  that  which, 
borrowing  its  own  language,  “assimilates  it  to  the 
legislation  of  Algiers.” 

I shall  be  excused  for  omitting  further  remark  on 
the  character  of  these  celebrated  edicts.  Both  of 
them  were  direct  and  palpable  violations  of  our 
existing  treaty  with  France;  and  it  is  scarcely  possi- 
ble to  read  them  at  the  present  day  without  surprise 
at  the  madness  in  which  they  were  conceived,  and 
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regret  for  the  weakness  that  found  it  necessary  to 
submit  to  them  for  an  hour. 

The  Berlin  decree  was  held  by  the  commissioners 
to  present  no  justification  for  the  acts  of  France,  so 
far  1.  As  it  interdicted  to  Americans  the  trade  with 
England  in  goods  not  contraband  and  to  ports  not 
actually  blockaded ; 2.  As  it  interdicted  to  them  the 
trade  in  English  manufactured  goods ; 3.  As  it  con- 
demned American  ships  for  carrying  British  pro- 
perty; and  4.  As  it  condemned  American  property, 
because  found  on  board  British  vessels,  or  for  having 
been  under  the  protection  of  British  convoy. 

7th.  There  was  one  class  of  cases  within  the  opera- 
tion of  the  Milan  decree,  which  was  held  to  furnish  no 
ground  of  complaint.  It  was  that  of  captures  made 
by  France  of  American  vessels  while  in  the  posses- 
sion of  English  captors,  after  a forcible  detention  of 
more  than  twenty-four  hours.  It  is  indeed  some- 
what doubtful  whether  the  French  law  of  re-cap- 
tures was  at  all  changed  by  the  decree.  According 
to  long  established  regulations,  a French  vessel  after 
twenty-four  hours  possession  by  an  enemy  becomes 
absolutely  the  property  of  a French  re-captor,  and  is 
not  restored  on  salvage.  The  same  rule  has  always 
been  applied  to  the  property  of  allies  of  France, 
when  re-captured  from  her  enemy.  But  as  to 
neutrals;  from  the  year  1779  the  usage  for  many 
years  was  to  restore  re-captured  neutral  vessels,  pro- 
vided they  were  not  laden  with  contraband,  or 
otherwise  in  circumstances  to  incur  the  hazard  of 
confiscation  (dans  le  cas  d’  etre  confisquc)  by  the ' 
enemy. 
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It  was  perhaps,  because  this  hazard  was  supposed 
to  attach  to  all  neutrals  when  captured  under  the 
earlier  orders  in  council  of  Great  Britain,  that  the 
council  of  prizes  at  first,  in  the  early  part  of  the 
present  century,  pronounced  the  condemnation  of 
re-captured  vessels,  with  innocent  cargoes.*  Such 
was  the  case  of  the  George,  Eveleth,  captured  by 
the  British  in  January  1 SOS,  re-captured  by  a French 
privateer  in  February,  and  condemned  in  July  fol- 
lowing, on  the  express  ground  of  the  re-capture,  as 
well  as  for  a breach  of  the  Milan  decree.  But  as 
all  such  cases  were  covered  by  the  language  of  that 
decree,  the  idea  of  a “visit  from  a British  cruiser” 
being  included  in  that  of  capture  by  such  a cruiser; 
the  French  courts,  after  the  decree  had  been  promul- 
gated, generally  referred  to  it  as  their  authority  for 
pronouncing  condemnation. 

It  is  not  necessary  to  seek  through  the  various  and 
conflicting  usages  of  different  nations  for  a general  law 
on  the  subject  of  re-captures,  nor  to  inquire  whether 
the  Milan  decree,  in  this  application  of  its  provisions, 
violated  the  rights  of  neutrals.  Under  what  circum- 
stances the  re-capturing  cruiser  is  bound  to  investigate 
the  title  by  which  his  enemy  held  possession  of  the 
prize, — and  how  far  the  principles  differ  under  which 
an  eighth,  a third,  the  half,  or  the  whole  of  a neu- 
tral’s property  is  condemned  without  reference  to 
any  act  of  his, — might  at  one  time  have  been  topics 
of  difficulty  as  well  as  interest.  But  the  act  of 

* As  the  English  courts  a little  while  before  had  introduced  the  rule 
that  neutrals  should  pay  salvage,  when  re-captured  from  the  French,  in 
consequence  of  a supposed  similar  hazard. 
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congress  “providing  for  salvage  in  eases  of  re-cap- 
ture” ( 1 800,  ch.  1 4,  §.  3),  and  which  our  highest  court 
has  applied  to  cases  of  neutral  and  belligerent  pro- 
perty alike,  has  decided  the  only  question  which 
could  properly  claim  the  notice  of  the  commission- 
ers. This  act  provides  that  property  belonging  to 
subjects  of  a foreign  state  shall,  when  re-captured 
by  vessels  bearing  American  commissions,  be  either 
restored  or  condemned,  on  the  same  terms  and  by 
the  same  rule  as  would  be  applied  by  that  foreign 
state  to  American  property  in  similar  circumstances. 
Thus  adopting  the  principle  of  reciprocity,  we  have 
admitted  the  right  of  other  nations  to  legislate  on 
the  subject  as  they  see  fit,  and  cannot  complain  of 
the  manner  in  which  the  discretion  is  exercised. 
Whatever  may  be  their  law,  it  is  for  the  time  our 
own : we  deal  with  their  citizens  as  they  with  ours. 
It  is  unnecessary  therefore,  to  inquire  whether  the 
French  law  of  re-captures  is  of  ancient  standing,  or  a 
consequence  of  the  Milan  decree, — nor  whether  it  is 
essentially  reasonable  or  just:  our  inquiries  are  at  an 
end,  when  we  have  ascertained  what  it  is.  No  recla- 
mation can  be  founded  upon  its  application  to  the 
case  of  an  American  citizen. 

iv.  We  have  reached  the  inquiry,  Was  the  unlaw- 
ful act  of  France  injurious  to  the  claimant;  and,  is 
the  injury  susceptible  of  pecuniary  indemnification? 

It  has  been  remarked  already,  that  in  determining 
the  person  entitled  to  claim  in  consequence  of  a 
French  spoliation,  the  board  looked  only  to  the  ques- . 
tion,  by  whom  was  the  injury  actually  sustained. 


The  same  principle  of  indemnity  governed  their 
decisions  upon  the  points  which  we  are  now  to  con- 
sider. Indemnification  is  the  reimbursement  of  a 
loss : where  the  party  wronged  has  sustained  no  loss, 
he  may  be  avenged,  but  he  cannot  be  indemnified. 

1.  It  was  not  however  thought  necessary  to  dis- 
tinguish between  the  cases,  in  which  the  act  of 
France  constituted  the  essential  wrong  sustained  by 
the  claimant,  and  those  in  which  the  injury  was 
plainly  and  immediately  consequential. 

1st.  Thus,  where  an  American  vessel  was  wrong- 
fully captured  on  the  high  seas,  but  was  wrecked 
while  in  the  possession  of  the  captors  and  before 
adjudication,  France  was  held  liable  for  the  owner’s 
loss.  So  too,  where  American  property  was  unlaw- 
fully seized  or  sequestered,  and  restitution  was  vexa- 
tiously  delayed,  or  the  property  was  damaged  by  the 
detention,  the  case  was  held  to  support  a reclamation 
against  France. 

2d.  The  general  rule  of  nations  has  been  declared 
to  be,  that  a neutral  who  is  found  in  the  possession 
of  our  enemy  shall  be  released  by  us  on  re-capture 
wdthout  compensation.  And  this,  as  was  said  by 
sir  William  Scott,  “upon  the  plain  principle,  that  the 
liberation  of  a clear  neutral  from  the  hand  of  the 
enemy  is  no  essential  service  rendered  to  him,  inas- 
much as  that  same  enemy  would  be  compelled  by 
the  tribunals  of  his  own  country  after  he  had  carried 
the  neutral  into  port  to  release  him,  with  costs  and 
damages  for  the  injurious  seizure  and  detention.” 
The  War  Onskan,  2 Rob.  299.  But  there  is  no 
reason  for  extending  the  rule  beyond  the  principle 
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cn  which  it  rests ; and  it  was  therefore  decided  in 
1799  in  the  case  which  has  been  cited,  that  the 
conduct  of  the  French  courts  of  prize  at  that  time 
warranted  an  award  of  salvage  to  the  re-captors  of  a 
neutral.  “It  being  notorious,”  said  the  court,  “to 
all  Europe,  in  the  present  war,  that  there  has  been 
a constant  struggle  maintained  between  the  govern- 
ing powers  of  the  French  for  the  time  being,  and  its 
maritime  tribunals,  which  should  most  outrage  the 
rights  of  neutral  property,  the  one  by  its  decrees, 
the  other  by  its  decisions;  the  liberation  of  neutral 
property  out  of  their  possession  has  been  deemed,  not 
only  in  the  judgment  of  our  courts  but  in  that  of 
neutrals  themselves,  a most  substantial  benefit  con- 
ferred on  them,  and  a salvage  for  such  service  has 
not  only  been  decreed,  but  thankfully  paid.”  The 
principle  of  this  decision  was  afterwards  applied  by 
the  same  court,  to  the  case  of  an  American  captured 
for  a violation  of  the  Berlin  decree,  and  re-captured 
by  an  English  cruiser.  The  Sansom,  6 Rob.  410. 
The  supreme  court  of  our  own  country,  in  the  case 
of  Talbot  v.  Seaman,  1 Cra.  37,  sanctioned  a similar 
modification  of  the  general  rule.  “The  principle 
is,”  said  chief  justice  Marshall,  “that  without  benefit 
salvage  is  not  payable:  and  it  is  merely  a conse- 
quence of  this  principle  that  exempts  re-captured 
neutrals  from  its  payment.  But  let  a nation  change 
its  laws  and  its  practice  on  this  subject;  let  its  legis- 
lation be  such  as  to  subject  to  condemnation  all 
neutrals  captured  by  its  cruisers;  and  wTho  will  say 
that  no  benefit  is  conferred  by  a re-capture?  In  such 
a course  of  things,  the  state  of  the  neutral  is  com- 
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pletely  changed.  So  far  from  being  safe,  he  is  in  as 
much  danger  of  condemnation  as  if  captured  by  his 
own  declared  enemy.  A series  of  decisions  then, 
and  of  rules  founded  on  his  supposed  safety,  no 
longer  apply.  Only  those  rules  are  applicable,  which 
regulate  a situation  of  actual  danger.  This  is  not, 
as  it  has  been  termed,  a change  of  principle ; but  a 
preservation  of  principle,  by  a practical  application  of 
it  according  to  the  original  substantial  good  sense  of 
the  rule.” 

The  numerous  cases  which  passed  under  the 
review  of  the  board,  abundantly  satisfied  them  of 
the  correctness  of  these  decisions  in  the  British  courts 
and  our  own.  It  was  not  merely  that  the  imperial 
edicts  were  enforced  with  unrelenting  rigour:  they 
were  extended  by  the  most  latitudinous  construction, 
and  made  the  apology  for  condemnations  entirely 
beyond  their  spirit  and  not  warranted  by  their  lan- 
guage. Not  unfrequently  the  very  form  of  a trial 
was  dispensed  with,  and  a special  arrete  of  the 
emperor  directed  a confiscation  without  assigning  a 
reason  and  before  the  parties  had  been  heard.  The 
captured  neutral  was  in  fact  exposed  to  ail  the  perils 
that  could  attend  a belligerent;  and  if  rescued  by 
foreign  intervention,  he  was  rightfully  called  upon 
to  pay  to  his  deliverers  the  same  salvage  that  a belli- 
gerent w:ould  have  paid. 

This  salvage  was  of  course  directly  consequential 
on  the  original  capture ; and  where  that  was  clearly 
unlawful,  the  case  was  held  to  be  provided  for  in  the 
treaty,  as  an  injury  occasioned  by  the  act  of  France. 

3d.  The  same  rule  was  applied,  and  with  the  same 
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reasons,  to  cases  of  unlawful  capture,  where  a total 
confiscation  was  averted  by  paying  a pecuniary  ran- 
somer by  yielding  up  a part  of  the  captured  property 
under  a compromise  wdth  the  captors.  These  com- 
positions  were  generally  effected  under  the  sanction 
of  the  French  courts,  and  were  substantially  salvages 
paid  to  the  captors. 

But  in  all  the  cases  to  which  we  have  been  advert- 
ing, the  unlawful  agency  of  France  in  the  arrest  of 
the  neutral  was  the  only  basis  on  which  the  recla- 
mation was  sustained.  If  therefore  the  capture  was 
regular,  though  the  circumstances  would  not  have 
warranted  a condemnation;  as  where  the  property 
was  imperfectly  documented,  or  where  the  goods  of 
an  enemy  were  found  on  board  an  American  vessel; 
in  such  case,  if  shipwreck  occurred,  or  loss  was  sus- 
tained by  reason  of  the  detention,  or  salvage  was 
paid  upon  a re-capture,  or  a ransom  or  a compromise 
was  effected  before  condemnation ; the  absence  of  a 
substantive  act  of  illegality  on  the  part  of  France 
towards  the  claimant  formed  a defect  in  his  case  that 
nothing  could  supply. 

2.  These  classes  include  nearly  all  the  claims  for 
consequential  injuries  which  wrere  allowed  by  the  com- 
missioners. In  general,  the  claimant  was  held  not 
to  have  substantiated  his  case  under  the  treaty,  unless 
the  injury  which  he  complained  of  was  certain  in  its 
amount,  as  well  as  directly  referable  to  some  act  of 
the  French  government.  The  manner  in  which  the 
board  was  organized,  the  ex  parte  nature  of  its  inves- 
tigations, its  want  of  power  to  command  the  pre- 
sence  of  witnesses,  or  to  call  in  the  aid  of  a jury — all 
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precluded  its  action  as  a court  to  liquidate  damages. 
And  had  even  the  commission  been  constituted  dif- 
ferently, it  might  well  be  doubted,  whether  the  fund 
of  indemnity  could  under  the  treaty  be  applied  to 
other  cases  than  those  in  which  a certain  wrong 
had  been  sustained  by  the  spoliation  of  property. 
For  this  reason  the  commissioners  refused  to  enter 
upon  the  inquiry,  whether  an  unlawful  detention 
had  deprived  the  claimant  of  profits  which  he  would 
otherwise  have  earned  ; and  where  the  release  of  a 
vessel  was  delayed  till  after  the  commencement  of 
war  between  the  United  States  and  Great  Britain, 
and  she  was  captured  by  the  enemy  on  her  return 
voyage,  this  loss  was  held  to  be  too  remotely  conse- 
quential to  be  the  subject  of  a reclamation  against 
France. 

3.  The  wrong  too  must  have  been  one,  not  of 
form  or  manner  merelv,  but  of  substance.  This 
follows  naturally  from  the  principle  of  indemnity, 
with  which  we  set  out.  A prize  may  have  been 
made  irregularly,  by  one  not  invested  with  proper 
authority;  and  the  condemnation  still  be  lawful. 
The  capture  even  of  an  enemy  is  unlawful  in  a 
neutral  port ; but  the  belligerent  captor  is  answer- 
able  only  to  the  government  whose  territory  he  has 
violated.  The  capture  of  a neutral  vessel  may  be 
without  justification  in  the  circumstances  attending 
it;  but  the  subsequent  discovery  of  contraband  on 
board  may  fully  warrant  her  condemnation.  All 
these  are  cases  in  which  rights  are  violated,  but  with- 
out substantial  injury  to  the  captured  party. 

So  also,  when  a claimant  presented  himself  before 
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the  board,  alleging  an  unlawful  seizure  of  his  pro- 
perty, but  acknowledging  at  the  same  time  that  it 
wras  deserving  of  seizure ; or  complaining  that  the 
arrest  was  made  by  the  wrong  officer,  or  in  the  wrong 
place  or  time  or  manner,  or  that  the  condemnation 
was  informal  or  irregular,  or  even  that  his  property 
was  devested  without  any  condemnation  at  all,  yet 
admitting  that  there  was  a time  and  a place  and  a 
manner  in  which  the  arrest  would  have  been  justifi- 
able, or  that  regular  proceedings  would  only  have 
resulted  in  a regular  condemnation  : — in  all  these 
cases,  it  was  held  that  if  a wrong  was  really  inflicted, 
it  was  one  for  which  no  claim  to  redress  could  be 
entertained.  The  sufferer  in  each  might  insist,  that 
forms  had  been  disregarded  which  in  general  tend 
to  secure  men  against  injustice,  and  without  which 
the  innocent  and  guilty  may  suffer  alike;  but  in  his 
particular  case  he  could  not  allege  that  there  had 
been  substantial  injury. 

Accordingly,  where  on  the  most  intimate  scrutiny 
facts  appeared  to  the  board,  which  if  known  to 
France  would  have  justified  a capture  or  a confisca- 
tion of  the  property  of  a claimant,  no  irregularity  of 
procedure  on  her  part  was  held  to  present  a sufficient 
ground  of  reclamation  against  her. 

The  principle  may  be  carried  further,  and  have 
an  important  bearing  on  a highly  interesting  class 
of  cases.  If  the  claimant,  by  his  own  showing  or 
by  the  evidence,  appeared  to  have  been  in  the  pur- 
suit of  an  unlawful  object;  if  his  voyage  was  to  a 
port  which  he  knew  the  laws  had  forbidden  him  to- 
enter;  if  it  was  his  intention  to  place  himself  within 
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the  sphere  of  those  laws,  and  to  risk  the  lawful  cap- 
ture which  might  follow,  relying  on  his  ingenuity 
and  his  strength  to  escape  or  resist  it: — it  could  not 
in  my  judgment  be  necessary  to  inquire,  whether  at 
the  moment  of  arrest  he  had  reached  the  precise 
line,  at  which  it  might  be  said  the  intention  to 
violate  law  had  matured  into  actual  violation. 

If  I have  met  a man  going  toward  my  dwelling, 
with  an  avowed  purpose  to  break  through  its  fasten- 
ings and  commit  a wrong  upon  my  family,  and  with 
all  the  means  prepared  for  carrying  his  purpose  into 
effect;  wrhat  indemnity  shall  he  claim  from  me,  for 
depriving  him  of  the  power  of  injuring  me,  even  if 
I have  done  so  on  the  common  highway?  It  may 
be  that  I have  unlawfully  assaulted  him,  and  may 
therefore  be  answerable  for  an  infraction  of  the 
public  peace : but  what  shall  be  the  measure  of  his 
damages?  In  the  same  manner  the  law  of  nations 
may  be  violated  by  a maritime  seizure,  and  with  as 
little  accruing  claim  to  retribution.  No  man  can 
complain  that  he  has  been  prevented  from  doing  a 
wrong. 

It  is  this  principle,  which  authorises  a nation  under 
certain  circumstances  to  exercise  jurisdiction  beyond 
her  geographical  limits.  It  "was  to  prevent  the 
breach  of  our  own  law,  that  the  act  of  congress  of 
2d  March  1807,  §.  7,  subjected  to  forfeiture  every 
vessel  found  hovering  on  our  coast  for  the  purpose  of 
introducing  slaves,  and  authorised  the  capture  on 
the  high  seas  of  American  vessels  if  found  contra- 
vening the  act.  So  the  non-importation  act  of  18th 
April  1806,  §.  2 and  3,  declared  a forfeiture,  if  any 
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of  the  prohibited  articles  were  put  on  board  a vessel, 
with  the  intention  to  import  them ; and  the  non- 
intercourse act  of  1st  March  1809  denounced  the 
same  penalty  against  the  similar  offence.  As,  under 
the  law  of  nations,  the  sailing  for  a port  under  noti- 
fied blockade,  or  with  a cargo  contraband  of  war, 
makes  the  vessel  lawful  prize  as  soon  as  the  voyage 
is  begun;  so  in  these  cases  under  our  own  laws,  the 
offence  is  held  to  be  consummated  so  soon  as  the 
first  step  is  taken  towards  its  commission. 

These  acts  have  not  been  thought  to  conflict  with 
the  principles  of  right ; yet  an  offence  could  be  com- 
mitted against  them,  without  an  actual  violation  of 
the  territory  of  the  United  States.  The  vessel  hover- 
ing near  our  coast  with  slaves,  the  cargo  destined  to 
infringe  our  non-intercourse  law,  could  not  be  con- 
demned for  the  act  of  trafficking,  for  of  this  they 
had  not  been  guilty ; and  independent  of  the  intent 
to  violate  our  laws,  they  might  have  passed  within  a 
league  of  our  coast  as  innocently  and  as  lawfully 
as  over  any  other  part  of  the  maritime  highway. 
The  intention  is  in  these  cases  of  the  essence  of  the 
offence ; and  so  far  as  the  individual  wrong-doer  is 
concerned,  it  matters  little  whether  his  intention  is 
developed  by  his  proximity  to  the  forbidden  soil,  or 
by  other  evidence  equally  unequivocal.  The  ques- 
tion between  the  governments  may  be  a grave  one, 
where  one  has  exercised  force  on  the  high  seas  to 
prevent  the  breach  of  its  municipal  regulations  by 
subjects  of  the  other ; but  the  question  cannot  seri- 
ously arise,  whether  the  subject  shall  receive  indem- 
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nity  because  he  has  been  anticipated  in  the  actual 
perpetration  of  wrong.* 

I have  spread  out  these  views  in  detail,  because 
they  sustain  the  judgment  of  the  board  on  a very 
important  class  of  claims,  which  was  the  subject  of 
much  elaborate  argument,  and  was  supposed  to  in- 
volve considerable  difficulty.  I allude  to  what  was 
termed  class  No.  42.  The  arretes  of  France  had 
prohibited  trade  with  the  ports  of  Hispaniola  in  the 
occupation  of  the  blacks,  and  the  vessels  included  in 
this  class  were  captured  while  on  their  way  to  these 
ports,  or  returning  from  them.  They  were  in  some 
cases  regularly  condemned ; in  others  the  condemna- 
tion was  irregular,  or  was  altogether  dispensed  with. 
But  in  each  case  it  was  conceded  that  the  vessel  was 
on  a voyage  to  or  from  a prohibited  port ; and  indem- 
nification therefore  could  not  be  claimed  for  her  loss, 
according  to  the  rule  which  I have  just  explained, 
unless  the  prohibition  by  France  was  itself  unlawful. 

* “ To  reason,  from  the  extent  of  protection  a nation  will  afford  to 

foreigners,  to  the  extent  of  the  means  it  may  use  for  its  own  security,  does 
not  seem  to  be  perfectly  correct.  It  is  opposed  by  principles  that  are  uni- 
versally acknowledged.  The  authority  of  a nation  within  its  own  territory 
is  absolute  and  exclusive.  The  seizure  of  a vessel  within  the  range  of  its 
cannon  by  a foreign  force,  is  an  invasion  of  that  territory,  and  is  a hostile 
act  which  it  is  its  duty  to  repel.  But  its  power  to  secure  itself  from  injury 

may  certainly  be  exercised  beyond  the  limits  of  its  territory 

So  too,  a nation  has  a right  to  prohibit  commerce  with  its  colonies.  Any 
attempt  to  violate  the  laws  made  to  protect  this  right,  is  an  injury  to  itself 
which  it  may  prevent,  and  it  has  a right  to  use  the  means  necessary  for  its 
prevention.  These  means  do  not  appear  to  be  limited  within  any  certain 
marked  boundaries  which  remain  the  same  at  all  times  and  in  all  situations. 
If  they  are  such  as  unnecessarily  to  vex  and  harass  foreign  lawful  com- 
merce, foreign  nations  will  resist  their  exercise : if  they  are  such  as  are 
reasonable  and  necessary  to  secure  their  laws  from  violation,  they  will  be 
submitted  to.” — Per  chief  justice  Marshall,  in  Hibbert  v.  Church,  2 Cra. 
234,  235. 
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This  leads  us  to  the  inquiry : what  were  the  rela- 
tions of  Hispaniola  to  France  at  the  period  of  these 
arretes. 

The  rebellion  of  the  blacks  in  that  island  had  be- 
come nearly  universal  before  the  commencement  of 
the  present  century.  In  May  1800,  Toussaint  l’Ou- 
verture,  as  general  in  chief  of  the  French  army  of  St 
Domingo,  declared  the  ports  at  the  south  side  of  the 
island  in  a state  of  blockade.  On  the  1st  July  the 
negroes  formally  declared  their  independence  and 
adopted  a constitution  of  government.  In  the  begin- 
ning of  1802,  a French  army  again  attempted  their 
subjugation;  and  from  that  time  till  the  year  1806 
the  arretes  in  question  were  published  by  the  French 
captains-general  of  the  island.  The  object  of  all  of 
them  was  the  same — the  prohibition  of  commerce 
with  the  revolters ; some  declaring  the  island  in  a 
state  of  siege,  while  others  subjected  to  capture  and 
confiscation  all  foreign  vessels  found  within  a pre- 
scribed distance  of  the  coast,  or  coming  out  of  ports 
occupied  by  the  rebels,  or  bound  to  those  ports, 
whether  cleared  directly  for  them  or  having  masked 
clearances.  Shortly  after  this  period,  the  attention 
of  France  was  diverted  from  the  concerns  of  St  Do- 
mingo: but  it  was  only  in  1825  that  she  for  the  first 
time  recognized  the  political  independence  of  the 
island. 

The  United  States  have  never  recognized  the  gov- 
ernment of  the  blacks.  The  act  of  congress  of  June 
1798  had  interdicted  intercourse  with  St  Domingo, 
as  one  of  the  “places  in  the  West  Indies  under  the 
acknowledged  government  of  France.”  Under  the  act 
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of  February  1799,  which  authorised  the  President  to 
remit  the  existing  interdiction  “ with  respect  either 
to  the  French  republic  or  any  of  her  islands,”  a pro- 
clamation in  June  of  that  year  opened  the  trade  with 
certain  ports  of  Hispaniola,  describing  them  as  ports 
in  an  island  belonging  to  France.  The  act  of  27th 
February  1S00,  which  had  a similar  object  with  that 
of  1799,  expressly  declared  that  “ the  whole  island 
of  Hispaniola  shall  for  the  purposes  of  this  act  be 
considered  a dependency  of  France,”  and  as  such  it 
was  finally  opened  to  our  commerce  by  the  Presi- 
dent’s proclamation  in  September  following.  On 
the  28th  February  1806,  an  act  of  congress  was 
passed  in  aid  of  these  very  arretes,  by  which  all 
intercourse,  direct  or  indirect,  between  the  United 
States  and  every  part  of  the  island  not  in  the  posses- 
sion or  acknowledged  government  of  France  was 
prohibited  for  one  year; — and  subsequently  in  1807 
the  operation  of  this  act  was  extended  to  the  2Sth 
February  1808. 

The  question  of  independent  or  not,  is  a question 
for  governments,  with  which  citizens  have  no  right 
to  intermeddle.  Whether  Hispaniola  was  de  facto 
independent  at  the  times  of  these  several  arretes,  or 
whether  she  was  only  a rebellious  province;  it  is 
enough  for  us,  that  neither  the  French  government 
nor  our  own  had  recognized  the  dominion  of  the 
blacks.  We  can  look  on  them  only  as  revolters,  and 
the  French  as  the  lawgivers  and  governors  of  the 
island. 

Such  being  the  relations  of  the  colony  and  the 
mother  country;  the  arretes  promulgated  by  the 
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French  authorities  were  not  in  themselves  unlawful. 
I assume  that  they  proceeded  from  the  authorized 
representatives  of  the  French  government,  because 
they  were  so  considered  at  the  periods  in  question, 
because  France  has  never  disavowed  them,  and  be- 
cause it  is  nowr  proposed  to  charge  her  with  the  acts 
done  under  them. 

It  is  unnecessary  to  inquire  further  into  their  cha- 
racter. They  may  have  blended  municipal  remedies 
with  belligerent  rights,  or  may  have  transcended  the 
proper  limits  of  both ; but  they  certainly  inter- 
dicted commerce  with  the  blacks,  and  this  interdic- 
tion our  citizens  were  bound  to  respect.  If  their 
property  has  been  seized,  condemned,  confiscated,  it 
was  among  the  hazards  of  which  they  were  not  igno- 
rant, and  which  the  alternative  of  large  profits  stimu- 
lated them  to  encounter.  France  may  have  done 
wrong  in  arresting  them : she  may  have  arrogated  a 
jurisdiction  which  did  not  belong  to  her;  and  for  this 
the  United  States  might  have  held  her  answerable. 
She  may  have  condemned  them  irregularly;  but  the 
citizen  has  lost  nothing  by  the  irregularity,  and  can 
have  no  claim  to  indemnity. 


III.  We  have  now  indicated  the  rules  according 
to  which  the  national  character  of  each  claim  was' 
judged  of  by  the  commissioners,  and  have  also  traced 
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the  course  of  their  inquiries  into  the  nature  of  the 
acts  of  France  which  were  made  the  subjects  of 
complaint.  We  are  next  to  consider  the  means  by 
which  a claim  originally  valid  was  held  to  have  lost 
that  character. 

i.  The  right  of  an  American  citizen  to  demand 
indemnity  for  an  injury  received  at  the  hands  of  a 
foreign  nation  can  only  be  invalidated  by  the  act  of 
the  United  States,  or  by  his  own.  The  first  branch 
of  the  present  inquiry  therefore  refers  to  the  agency 
of  our  government. 

1.  The  second  article  of  the  convention  of  the  30th 
September  1800,  which  related  to  the  contested  guar- 
antee by  the  United  States  of  the  French  possessions 
in  the  West  Indies,  and  the  indemnities  mutually 
due  or  claimed  between  the  two  nations,  was  struck 
out  by  the  senate  of  the  United  States  before  ratifica- 
tion; and  the  first  consul  of  France,  in  subsequently 
ratifying  it,  annexed  the  proviso  “ that  by  the  re- 
trenchment of  that  article,  the  two  states  renounce 
the  respective  pretensions  which  were  the  object  of 
it.”  The  ratifications  were  exchanged  on  the  31st 
July  1801 ; and  the  senate  having  afterwards  resolved 
that  they  considered  the  convention  fully  ratified,  it 
was  formally  proclaimed  by  the  president  on  the  21st 
December  1801. 

It  has  been  frequently  said  that  the  earlier  claims 
against  France  were  released  by  the  senate’s  accept- 
ance of  the  treaty  of  1800,  as  qualified  by  the  lan- 
guage of  the  first  consul’s  ratification.  But  it  is 
obvious  from  the  terms  of  the  senate’s  resolution,  that 
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in  their  opinion  the  proviso  annexed  to  that  ratifica- 
tion made  no  change  in  the  import  of  the  treaty. 
The  peace  of  nations  would  seem  justly  to  require, 
that  a convention  for  “terminating  the  differences 
that  have  arisen  between  two  states”  shall  be  under- 
stood to  release  all  claims  in  consequence  of  the  past 
that  are  not  otherwise  provided  for  by  its  terms. 
The  second  article  as  agreed  upon  by  the  plenipoten- 
tiaries was  intended  to  make  such  a provision ; but 
having  been  struck  out  before  the  negotiation  be- 
tween the  two  governments  was  closed,  it  never 
became  part  of  the  treaty,  and  cannot  affect  the  con- 
struction of  the  remaining  articles. 

This  remark  is  not  unimportant.  A treaty  has 
effect  from  the  date  of  its  final  ratification,  and  the 
claims  to  indemnity  which  are  released  by  the  treaty 
of  1800  are  those  which  existed  at  that  time.  Had 
those  claims  been  renounced  by  the  senate’s  accept- 
ance of  the  French  provisional  ratification,  the  date 
of  the  acceptance,  19th  October  1801,  would  have 
determined  that  of  the  final  ratification ; — but  regard- 
ing the  first  consul’s  proviso  as  merely  declarative  of 
what  otherwise  would  have  rested  in  inference,  the 
ratification  was  complete  on  the  31st  July  preceding. 
In  general  therefore,  the  indemnities  which  were 
“due  or  claimed”  before  the  31st  July  1801  are 
understood  to  have  been  renounced  at  that  time.* 


* I have  already  remarked,  that  my  colleagues  are  not  responsible  for 
any  mistakes  either  of  fact  or  argument  which  may  have  found  their  way  to 
these  pages.  This  is  especially  true  in  regard  to  the  opinions  which  are 
presented  in  the  text  of  the  operation  of  the  treaty  of  1800.  It  is  even  pos- 
sible that  I may  have  misconceived  the  principles  under  which  some  of  the 
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2.  To  this  observation  the  cases  that  fall  within  the 
fourth  article  of  the  treaty  of  1800  form  the  only 
exception.  That  article  provided  for  claims  which 
had  originated  in  transactions  occurring  before  its 
signature,  but  which  had  not  then  been  consum- 
mated, and  for  claims  which  might  arise  from  sei- 
zures between  the  signature  and  the  exchange  of 
ratifications.  It  stipulated  that  ‘-property  captured 
and  not  yet  definitively  condemned,  or  which  may 
be  captured  before  the  exchange  of  ratifications  (con- 
traband goods  destined  to  an  enemy’s  port  excepted), 
shall  he  mutually  restored  on  the  following  proofs 
of  ownership:”  viz.  “the  proof  with  respect  to  ships 
shall  he  a passport”  in  the  form  prescribed  by  the 
treaty  of  1778,  which  passport  “shall  be  sufficient 
without  any  other  paper,  any  ordinance  to  the  con- 
trary notwithstanding;”  the  “proof  with  respect  to 
the  cargo  shall  be  certificates”  of  a certain  descrip- 
tion, the  same  in  words  as  had  been  provided  for  by 
the  treaty  of  1778;  “and  that  if  such  passports  or 
certificates,  or  both,  shall  have  been  destroyed  by 
accident  or  taken  away  by  force,  their  deficiency 
may  be  supplied  by  such  other  proofs  of  ownership 
as  are  admissible  by  the  general  usage  of  nations.” 
This  article,  it  was  further  agreed,  should  “take 
effect  from  the  date  of  the  convention;  and  if  after 
the  date  of  the  signature,  any  property  should  be 
condemned  contrary  to  the  convention  before  the 
knowledge  of  this  stipulation  should  be  obtained,  the 

cases  were  decided;  but  except  in  the  very  few  decisions  which  I have 
noted  as  having  been  made  by  a majority  of  the  board,  the  views  which  I 
have  advanced  are  those  by  which  at  least  one  of  its  members  was  governed. 
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property  so  condemned  should  without  delay  be 
restored  or  paid  for.” 

In  interpreting  this  article,  the  commissioners  de- 
cided that  it  did  not  extend  to  those  cases,  in  which 
by  acts  beyond  the  control  of  France  it  had  become 
essentially  impossible  for  her  to  restore  the  captured 
property.  It  included  two  classes : the  first,  of  cases 
in  which  no  condemnations  had  taken  place,  in 
favour  of  which  it  stipulated  restitution  without  any 
alternative ; the  second,  of  condemnations  made  after 
the  signature  of  the  convention  and  contrary  to  its 
provisions,  as  to  wdiich  it  engaged  that  the  property 
condemned  should  be  restored  or  paid  for.  In  regard 
to  the  former  class,  it  will  not  be  contended  that 
France  bound  herself  absolutely  and  without  qualifi- 
cation to  restore  property  which  had  passed  out  of 
her  possession  by  re-capture;  and  as  to  the  latter,  the 
provision  for  compensation  wdiere  restitution  was 
impracticable,  by  the  very  words  of  the  article  ap- 
plied only  to  cases  of  condemnation.  Claims  there- 
fore for  property  which  had  been  captured  by  the 
French  before  the  31st  July  1801,  and  which  was 
re-captured,  and  so  became  charged  with  salvage, 
were  held  not  to  be  protected  by  the  fourth  article 
from  the  operation  of  the  general  release,  and  they 
were  accordingly  disallowed. 

The  claim  presented  to  the  notice  of  the  board  by 
memorial  No.  103,  was  the  first  that  involved  a con- 
struction of  the  fourth  article  of  the  treaty  of  1800. 
It  was  founded  on  a condemnation  wdhch  had  occur- 
red after  the  signature  of  the  treaty  and  before  the 
exchange  of  ratifications,  and  was  rejected  because 
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it  did  not  appear  that  there  had  been  a demand  made 
upon  the  French  government  for  restitution  or  com- 
pensation, supported  by  the  proofs  of  ownership 
which  that  article  describes — the  passport  and  certifi- 
cate. Other  memorials  followed,  with  varied  cir- 
cumstances in  some  respects,  but  marked  by  the 
same  defects  as  No.  103,  and  were  decided  in  the 
same  manner.  As  these  cases,  forming  what  was 
called  the  class  103,  were  of  very  large  amount,  and 
the  board  was  solicited  to  review  its  judgment  re- 
specting them,  the  interpretation  of  the  fourth  article 
was  made  the  subject  of  full  re-consideration,  with 
the  aid  of  arguments  from  distinguished  counsel. 
The  result  was  that  the  memorials  were  admitted  for 
proof,  in  the  hope  that  facts  might  be  disclosed  by 
the  papers,  which  would  relieve  them  from  the  prin- 
ciple adopted  by  the  board ; but  its  decision  was 
declared  to  be  unchanged  as  to  the  proofs  of  owner- 
ship which  were  essential  to  substantiate  the  claims. 

The  following  extract  from  the  opinion  which  I 
filed  on  that  occasion  explains  the  grounds  of  my 
concurrence  in  these  decisions.  It  embraces  the 
inquiry,  whether  France  could  lawfully  condemn  an 
American,  for  being  unprovided  with  the  passport 
and  certificate,  without  reference  to  the  treaty  of 
1800;  and  a view  of  the  same  question,  as  modified 
by  the  operation  of  the  fourth  article  of  that  treaty. 

1st.  By  the  twenty-fifth  article  of  the  convention 
of  the  6th  February  1778  between  France  and  the 
United  States,  it  is  agreed  “that  in  case  either  of  the 
parties  should  be  engaged  in  war,  the  vessels  belong- 
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ing  to  the  people  of  the  other  ally  must  be  (devroni 
etre)  provided  with  passports,”  and  their  cargoes  with 
certificates  of  a certain  description,  indicating  their 
national  character,  “so  that  it  may  appear  thereby 
that  they  really  and  truly  belong  to  the  subjects  of 
one  of  the  parties.”  This  stipulation  is  declared  to 
be  made  “to  the  end  that  all  manner  of  dissensions 
and  quarrellings  may  be  avoided  and  prevented ;”  and 
no  provision  is  made  for  the  admission  of  secondary 
proof  of  neutrality  where  this  passport  or  certificate 
shall  be  wanting. 

By  the  French  marine  ordinance  of  26th  July 
1778,  a passport  full}7  developing  the  national  character 
of  the  bearer  is  ranked  among  the  proofs  of  neutrality 
which  cannot  be  dispensed  with  in  a court  of  prize. 
2 Azuni  216,  217. 

In  April  1793,  France  being  then  engaged  in  a 
maritime  war  which  might  give  application  to  the 
ordinance  of  177S,  the  French  minister  for  foreign 
affairs  announced  to  Governeur  Morris,  then  repre- 
senting the  United  States,  that  M.  Genet  had  been 
instructed  to  require  of  this  government,  that  all 
American  vessels  should  be  “furnished  with  a pass- 
port agreeably  to  the  model  annexed  to  the  treaty  of 
1778,”  so  as  “to  prevent  all  difficulty  that  might 
arise  in  that  respect.”  President’s  Message,  2d  May 
1826,  pp.  40,  41. 

In  consequence  probably  of  this  representation, 
Mr  Jefferson  arranged  the  form  of  a passport  in 
accordance  with  the  treaty,  and  an  executive  circular 
dated  15th  August  1793  directed  every  American 
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vessel  to  be  provided  with  it  before  leaving  this 
country. 

Still  vessels  claiming  to  be  American  were  fre- 
quently found  without  the  passport,  and  France  com- 
plained that  the  American  flag  was  thus  permitted 
to  be  a cover  for  gross  evasions  of  her  belligerent 
rights.  In  the  year  1796,  these  complaints  assumed 
a sterner  form,  and  were  accompanied  by  the  decla- 
ration that  vessels  without  a passport  would  incur 
the  penalty  of  condemnation  as  belligerents.  The 
French  minister  of  foreign  affairs  on  the  23d  Feb- 
ruary 1797,  replying  to  the  American  consul  gen- 
eral at  Paris,  who  had  contested  the  detention  of  an 
American  vessel  on  this  very  ground,  referred  him 
to  the  treaty  of  1778,  and  to  the  marine  ordinance 
of  the  same  year,  which  he  declared  to  be  merely  a 
result  of  the  treaty  itself;  quoted  to  him  at  length 
the  twenty-fifth  article  of  the  treaty  relating  to  the 
passport,  as  showing  the  formalities  which  had  been 
stipulated  to  prevent  frauds  upon  neutrality;  and  con- 
cluded his  answer  in  these  words:  “I  ought  to  add, 
citizen  consul,  that  it  is  well  known  that  all  the 
commerce  of  England  with  the  United  States  has 
been  carried  on  since  the  war  under  American 
colours.  We  have  no  guarantee  against  this  perfidi- 
ous understanding  but  in  the  execution  of  our  treaty.” 
The  doctrine  so  asserted  was  elaborately  vindicated 
by  the  minister  of  justice,  when  the  case  came  up 
by  appeal  to  the  executive  directory.  “Why,”  he 
asked,  “was  the  convention  entered  into?  This  very 
article  explains  it ; it  is  to  ascertain  by  the  passport 
that  the  vessel  is  really  and  truly  the  property  of  the 
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citizens  of  the  other  power.  Whenever  then  vessels 
are  not  provided  with  passports  or  sea  letters,  the 
nation  at  war  cannot  consider  them  as  belonging  to 
the  subjects  of  the  other.  She  must  look  on  them 
as  pirates  or  enemies:  she  may  take  possession  of 
them,  and  they  will  become  good  prize.” 

From  this  time  France  continued  to  maintain  the 
same  doctrine,  and  to  capture  and  condemn  all 
American  vessels  who  were  found  on  the  high  seas 
without  the  treaty  passport.  The  war  of  reprisals 
followed  in  1798,  and  continued  till  the  convention 
of  1S00. 

These  are  the  facts,  by  which  we  must  judge  of 
the  lawfulness  of  the  conduct  of  France  in  seizing 
and  condemning  the  property  of  the  memorialists. 
The  convention  of  1S00  may  be  laid  out  of  view  in 
considering  this  branch  of  the  subject,  for  the  claim- 
ants do  not  aver  that  they  had  entitled  themselves  to 
the  benefit  of  its  provisions. 

It  was  plainly  the  duty  of  every  American  citizen, 
who  embarked  his  property  in  foreign  commerce,  to 
be  provided  with  the  documents  stipulated  in  the 
convention  of  1778.  It  was  universally  known  that 
France  was  engaged  in  war,  and  that  the  case  had 
therefore  occurred,  in  which  by  the  supreme  law  of 
the  United  States  he  must  be  furnished  with  these 
proofs  of  neutrality. 

To  excuse  themselves  for  disregarding  this  legal 
obligation,  and  to  escape  from  its  obvious  consequen- 
ces, some  of  the  claimants  have  urged,  that  the  pass- 
port and  certificate  referred  to  were  only  required  for 
the  purpose  of  securing  them  from  arrest  on  the  high 
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seas;  but  that,  though  conclusive  in  their  favour,  they 
ought  not  to  have  been  held  indispensable  to  their 
release.  This  exclusive  purpose  of  the  passport  is  not 
however  to  be  found  in  the  treaty  of  1778.  It  is  true, 
that  the  twenty-seventh  article  provides  immunity 
from  arrest  for  all  those  who  shall  bear  it;  but  the 
twenty-fifth,  which  is  the  leading  article  on  the  subject 
and  sets  out  the  full  import  of  the  instrument,  declares 
the  object  of  the  passport  to  be  the  preservation  of 
peace  by  preventing  all  questions  on  which  dissensions 
and  quarrels  might  arise.  Now,  the  question  of  neu- 
tral or  not,  was  to  the  full  as  likely  to  generate  dispute 
if  it  arose  in  a court  as  if  it  arose  on  the  high  seas ; if 
it  resulted  in  the  condemnation  of  neutral  property, 
as  if  it  merely  led  to  its  temporary  arrest.  It  was  as 
important  to  the  peace  of  the  two  countries,  that 
judicial  proceedings  should  be  conducted  satisfac- 
torily, as  that  they  should  not  be  commenced  with- 
out cause.  The  reason  then,  which  the  article  itself 
recites  for  the  stipulation  that  vessels  must  be  so  pro- 
vided with  passports,  is  best  satisfied  by  considering 
the  passport  as  at  all  times  the  only  as  well  as  the 
conclusive  proof. 

But  the  claimants  go  beyond  the  convention,  the 
provisions  of  which  on  this  subject  they  declare  to  be 
merely  cumulative;  and  they  allege  that  it  is  part  of 
the  general  law  of  nations  that  secondary  proof  shall 
be  received  in  support  of  the  neutral  character  of 
captured  property. 

I admit  that  the  provision  of  the  twenty-seventh 
article  does  give  a right  of  immediate  justice  to  the 
claimant,  which  he  could  not  have  asserted  without  it. 
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But  how  can  this  be  affirmed  of  the  twenty-fifth? 
There  is  in  this  article  no  question  of  right:  it  treats 
merely  of  the  obligation  which  rests  on  citizens  of  the 
neutral  country  to  be  furnished  with  the  passport.  It 
is  plainly  directory ; but  cannot  be  called  cumulative, 
except  indeed  as  it  adds  to  the  duties  of  the  neutral. 

I do  not  controvert  the  remainder  of  the  proposi- 
tion, that,  according  to  the  general  law  of  nations, 
the  absence  of  a neutral  passport  may  be  supplied  by 
secondary  proof.  But  I have  not  found  it  decided 
any  where,  that  such  proof  is  to  be  admitted,  when 
the  terms  of  a subsisting  treaty  have  bound  the  neu- 
tral to  carry  the  primary  proof  always  with  him,  and 
when  the  same  treaty  omits  all  provision  for  the 
admission  of  secondary  proof  in  any  case. 

The  point  before  the  court  in  2 Wheaton  (The 
Pizarro)  to  which  we  have  been  referred,  arose  under 
the  treaty  of  1795  with  Spain.  But  the  seventeenth 
article  of  that  treaty,  after  stipulating  for  the  passport 
in  language  borrowed  from  the  French  treaty  of 
1778,  adds  the  very  important  clause,  that  vessels 
found  without  it  may  avoid  condemnation  on  giving 
“legal  satisfaction  by  testimony  entirely  equivalent.” 

In  the  same  manner,  the  convention  with  France 
of  1800  in  the  seventeenth  article  copies  the  twenty- 
fifth  article  of  that  of  1778;  but,  as  if  to  avoid  the  con- 
clusion that  it  was  intended  to  make  the  passport  the 
sole  and  indispensable  proof  of  neutral  character,  it 
adds:  “if  any  ship  shall  not  be  furnished  with  such 
passport,  &c.,  such  case  shall  be  examined  by  a proper 
judge  or  tribunal,  and  if  it  shall  appear,  from  other , 
documents  or  proofs  admissible  by  the  usage  of 
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nations,  that  the  ship  belongs  to  the  citizens  of  the 
neutral  party,  it  shall  be  released,”  &c. 

So  also,  the  treaty  with  Prussia  of  1799,  article 
fourteen,  after  defining  the  proofs  of  neutrality  with 
which  merchant  vessels  shall  be  (devront  etre)  pro- 
vided in  time  of  war,  introduces  a provision  that 
they  shall  not  be  deemed  absolutely  necessary  on 
board  vessels  which  shall  have  sailed  within  three 
months  after  their  government  shall  have  been  in- 
formed of  the  state  of  war,  and  that  in  the  interval 
their  neutrality  may  be  established  by  secondary 
proofs. 

Now,  if  it  were  true  that  secondary  proof  was 
admissible  without  these  stipulations,  why  wrere  they 
introduced  ? Why  stipulate  so  carefully  in  the  Prus- 
sian treaty  that  secondary  proof  might  under  pecu- 
liar circumstances  and  for  a limited  period  be  admit- 
ted, if  it  resulted  from  the  general  law  of  nations 
that  such  proof  was  to  be  received  at  all  times  and 
without  reference  to  circumstances?  Why  add  to 
the  phraseology  of  the  twenty-fifth  article  of  the 
French  treaty  of  1778  when  adopting  it  into  the  con- 
vention of  1800,  if  the  parties  did  not  intend  to  vary 
or  add  to  its  meaning? 

The  question,  as  I have  already  intimated,  is  not 
under  the  general  law  of  nations,  but  under  that  law 
as  modified  by  treaty.  The  two  countries  had 
agreed  upon  a safe  and  simple  mode  of  designating 
the  property  of  their  citizens;  and  had  mutually 
agreed  that  it  should  be  borne  by  the  citizens  of 
each,  and  should  be  absolutely  respected  by  the  sove- 
reign of  the  other.  Was  the  sovereign  bound  to  look 
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further  than  to  the  indicia  of  nationality  thus  stipu- 
lated in  the  treaty;  or  can  the  citizen,  who  refused 
to  bear  them,  complain  that  his  national  character 
was  mistaken  or  disregarded? 

2d.  It  is  very  rarely  safe  to  rely  on  the  history  of 
a negotiation  for  an  explanation  of  the  treaty  to 
which  it  has  led.  The  real  motives  of  the  parties 
are  disclosed  but  imperfectly  in  their  correspondence, 
and  it  is  certainly  true  that  compacts  between  nations, 
like  those  of  individuals,  are  binding  only  according 
to  the  legitimate  import  of  the  terms  in  which  they 
are  expressed.  But  wre  have  been  referred  to  the 
opinions  which  were  asserted  by  our  government 
while  negotiating  the  treaty  of  1S00,  and  it  may 
therefore  be  satisfactory  to  take  a rapid  viewr  of  the 
discussion  on  both  sides. 

The  only  official  sanction  wffiich  I have  found  for 
the  opinion  that  an  American  vessel  ought  not  under 
the  treaty  of  1778  to  have  been  condemned  for  the 
wrant  of  a passport,  is  in  the  instructions  of  the 
American  secretary  of  state  to  the  commissioners 
who  negotiated  the  treaty  of  1800.  In  Mr  Picker- 
ing’s letter  to  Messrs  Ellswmrth,  Davie  and  Murray, 
dated  2 2d  October  1799,  he  requires  them  to  demand 
of  France  full  compensation  for  the  losses  and  dama- 
ges which  our  citizens  have  incurred  by  reason  of 
her  illegal  captures  and  condemnations.  Among 
these  he  classes,  such  as  have  been  made  “ because 
the  vessel  had  no  role  d’equipage or  “ because  sea 
letters  (passports)  or  other  papers  were  wanting,  or 
said  to  be  wanting,  when  the  property  shall  have 
been,  or  shall  be  admitted  or  proved  to  be  American. 
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Such  defect  of  papers."  he  adds,  “ though  it  might 
justify  the  captors  and  exempt  them  from  damages 
for  bringing  in  such  vessels  for  examination,  could 
not  with  reason  be  a ground  for  condemnation. ’’ 
Pursuing  these  instructions,  the  American  ministers 
in  the  first  projet  which  they  submitted  to  those  of 
France  on  the  15th  July  1800.  introduced  an  article 
stipulating  for  indemnities,  and  declaring  that  “such 
claims  for  compensation  as  shall  be  in  other  respects 
fair  and  equitable  shall  not  be  prejudiced  by  rea- 
son of  their  vessels  not  having  on  board  when  cap- 
tured any  other  passport  or  sea  letter  than  such  as 
had  been  usually  furnished  by  their  government 
prior  to  the  2d  March  1797,  or  any  other  role 
d’equipage  than  had  been  generally  used  by  the  citi- 
zens of  the  United  States  prior  to  that  date."  This 
projet  having  been  rejected  by  the  French  ministers 
for  reasons  which  are  not  connected  with  the  present 
question,  the  American  commissioners  repeated  the 
same  article  in  their  projet  of  the  20th  August  1800, 
and  added  to  it  another  providing  for  restitution 
where  the  property  had  not  yet  been  condemned. 
This  last  article,  which  was  the  germ  of  article  four 
of  the  treaty  which  followed,  was  in  these  words: 
“all  property  seized  by  either  party  and  not  yet  defi- 
nitively condemned,  or  which  may  be  seized  before 
the  exchange  of  ratifications,  shall  be  released  on 
reasonable  though  it  should  be  informal  proof  of  its 
belonging  to  the  other."  The  reply  of  the  French 
ministers  substituted  for  both  these  provisions  “a 
liquidation  of  the  respective  losses  by  commissioners,” 
without  committing  themselves  on  the  question  of  the 
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mode  of  proof.  The  American  commissioners  made 
another  attempt  on  the  5th  of  September,  and  pre- 
sented a projet  in  other  respects  new,  but  on  the  subject 
of  indemnities  and  restitution  the  same  as  that  of  the 
20th  August.  On  the  6th,  the  French  ministers 
made  answer,  that  “the  indemnities  for  the  past  shall 
apply  to  individuals,”  but  they  added  that  “prizes 
not  tried  at  the  time  of  signing  the  treaty  shall  be 
tried  according  to  the  provisions  of  the  treaty  of 
1778,  by  the  most  exact  interpretation  thereof  that 
can  be  properly  given.”  This  mode  of  trial,  “accord- 
ing to  the  most  exact  interpretation  of  the  treaty,” 
would  have  in  effect  excluded  all  claimants  who  had 
been  unprovided  with  passports  at  the  time  of  their 
capture.  The  American  commissioners  no  doubt 
perceived  this:  for  on  the  13th  they  proposed  ad- 
journing the  negotiation  for  indemnities,  as  one  in 
which  it  was  impossible  for  the  parties  to  agree  ; 
retaining  however,  what  they  had  so  often  urged, 
a clause  providing  for  some  other  mode  of  proof, 
wrhere  condemnations  had  not  yet  taken  place,  than 
that  described  in  the  treaty  of  1778:  “proofs  of 
ownership,”  they  say,  “ to  be  specified  in  the  con- 
vention.” The  French  ministers  replied  definitively 
and  immediately,  that  unless  it  was  intended  to 
change  the  basis  of  the  negotiation  the  projet  which 
had  been  submitted  on  their  part  must  be  adhered 
to.  The  result  was  that,  after  repeated  conferences, 
four  articles  were  presented  in  memorandum  on  the 
19th  September,  the  fourth  of  which  was  as  follows: 

“ the  property  of  individuals,  not  yet  tried,  shall  bef 
so  according  to  the  treaty  of  amity  and  commerce  of 
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1778;  in  consequence  of  which,  a role  d’equipage 
shall  not  be  exacted,  nor  any  other  proof  which  this 
treaty  could  not  exact.”  Thus  distinguishing  be- 
tween the  role  d’equipage  and  the  passport;  admit- 
ting that  the  former  was  not  required  by  the  treaty, 
and  declaring  that  its  absence  ought  therefore  not  to 
be  considered  cause  of  condemnation;  but  admitting 
also,  as  it  seems  to  me,  by  clear  and  forcible  implica- 
tion, that  the  passport,  being  one  of  the  treaty  proofs, 
could  not  be  dispensed  with.  This  memorandum  so 
agreed  on  was  afterwards  drawn  out  at  length,  and 
and  forms  the  fourth  article  of  the  treaty  as  it  was 
signed.  The  two  explain  and  vindicate  each  other. 
The  memorandum  declared  that  no  other  proof 
should  be  required  for  the  release  of  captured  vessels 
than  such  as  the  treaty  of  1778  had  exacted:  the 
revised  article  defines  that  proof  to  be  the  passport. 

From  this  review  of  the  circumstances  which  led 
to  the  convention,  it  is  plain  that  the  American  gov- 
ernment, in  accepting  the  conditional  relief  which 
the  fourth  article  contemplated,  abandoned  all  other 
claim  in  consequence  of  spoliations  which  were  con- 
summated within  the  period  referred  to  in  that  arti- 
cle. If  therefore  the  memorialists  had  really  been 
injured  by  the  conduct  of  France,  their  redress  after 
this  act  of  the  American  government  was  to  be  sought 
in  the  first  instance  under  the  new  treaty  by  a com- 
pliance with  the  provisions  of  the  fourth  article. 

But  though  that  article  provided  specific  relief  for 
the  cases  which  were  within  its  terms,  it  did  not 
divest  them  of  their  original  character.  The  demand 
of  restoration  or  payment,  and  the  production  of  the 
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passport  and  certificates,  relieved  the  claimant  from 
the  operation  of  the  general  release;  and  gave  him,  if 
the  demand  was  not  complied  with,  a new  claim  for 
a breach  of  the  treaty  stipulation.  But  this  was  the 
whole  effect  of  the  convention:  it  neither  admitted 
nor  denied  the  unlawfulness  of  the  captures  which 
had  taken  place.  If  before  the  treaty  an  American 
could  justly  have  preferred  a reclamation  against 
France  for  despoiling  him  of  his  property,  and  he 
was  denied  relief  under  the  fourth  article,  his  recla- 
mation survived : if  on  the  other  hand,  his  claims  to 
indemnity  from  her  rested  exclusively  on  the  treaty, 
his  only  recourse  was  according  to  its  forms,  and  his 
complaint  must  be  that  the  treaty  was  violated.  In 
the  former  case,  the  unlawful  seizure,  capture, 
sequestration,  confiscation  or  destruction  of  his  pro- 
perty” entitled  him  to  an  award  under  the  treaty  of 
1831  : in  the  latter,  his  redress  must  be  sought  else- 
where. 


The  French  council  of  prizes,  to  whom  the  execu- 
tion of  the  fourth  article  of  the  treaty  was  virtually 
entrusted  by  the  government  of  France,  seem  to 
have  decreed  restitution  in  all  cases  where  the  pass- 
port and  certificate  were  formally  produced  before 
them.  In  the  cases  which  were  pending  in  that 
court  when  the  contents  of  the  fourth  article  were 
announced,  the  stipulation  for  a mutual  restoration 
of  captured  property  became  a part  of  the  defence,' 
and  was  the  foundation  of  the  decree.  Where  they 
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had  already  pronounced  condemnation,  a citation  was 
granted  at  the  instance  of  the  claimants,  directed  to 
the  captors ; and  upon  the  return  of  this  process,  the 
case  went  on  to  trial ; the  record  of  the  former  pro- 
ceedings w7as  inspected,  or  new  evidence  received, 
as  the  circumstances  might  require ; and  the  decree 
of  restitution  followed.  Where  the  original  proceed- 
ings were  pending  before  another  court,  a general 
order  required  the  record  and  exhibits  to  be  trans- 
mitted to  the  council;  where  this  order  had  not  been 
obeyed  as  to  a particular  case,  or  the  proceedings  in 
the  inferior  court  had  terminated,  a special  mandate 
was  issued  for  their  transmission,  and  the  trial  was 
had  in  the  council  of  prizes  as  if  the  cause  had  been 
originated  before  them. 

The  decree  was  of  course  against  the  captors,  and 
proceedings  to  enforce  its  execution  were  authorised 
against  them  and  their  sureties. 

This  mode  of  administering  the  redress  which  was 
provided  for  by  the  treaty  of  1S00,  was  made  the 
subject  of  complaint  by  some  of  the  memorialists. 
Those  who  had  not  prosecuted  their  claims  before 
the  council  of  prizes,  or  who  had  failed  to  obtain  a 
decree  in  their  favour,  denounced  it  as  a violation 
both  of  the  terms  and  the  spirit  of  the  treaty : — of  its 
terms,  in  the  substitution  of  a proceeding  against  the 
captors  for  a direct  recourse  against  France ; and  of 
its  spirit,  in  the  multiplied  and  vexatious  forms  by 
which  that  proceeding  wras  embarrassed. 

The  language  of  the  fourth  article  is  certainly 
unequivocal.  It  engages  absolutely  that  restoration 
or  payment  shall  be  made  in  the  cases  which  it 
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includes,  and  it  is  plainly  the  duty  of  each  govern- 
ment to  take  care  that  on  its  part  this  engagement  is 
complied  with.  Where  therefore  it  appeared  that 
the  recourse  against  the  captors  and  their  sureties 
had  been  prosecuted  fully,  but  without,  effect  in  con- 
sequence of  their  insolvency,  the  commissioners  held 
that  the  duty  of  making  compensation  still  rested  on 
France.  At  the  same  time,  it  must  be  conceded 
that  the  words  of  the  treaty  are  satisfied  whenever 
restoration  or  payment  is  made,  whether  it  be  through 
the  instrumentality  of  the  captors  or  by  the  more 
direct  agency  of  the  government.  The  form  of  seek- 
ing redress  and  the  manner  of  applying  it  to  indivi- 
dual cases  not  having  been  provided  for,  it  was  left  to 
the  discretion  of  each  nation  to  determine  for  itself 
what  they  should  be. 

This  ulterior  liability  of  France  was  in  fact  recog- 
nized by  her  in  the  third  convention  of  April  1803, 
with  the  very  limitations  which  were  assigned  to  it 
by  the  commissioners.  The  first  and  third  articles 
of  that  instrument  provided  that  the  debts  due  by 
France  to  citizens  of  the  United  States  should  be 
discharged  by  orders  on  the  American  treasury;  the 
fourth  included  among  those  debts  such  as  originated 
in  “prizes  made  at  sea,  where  the  appeal  had  been 
properly  lodged  within  the  time  mentioned  in  the 
convention  of  1800;”  and  the  fifth  limited  the  appli- 
cation of  the  preceding  articles  to  “captures  of  which 
the  council  of  prizes  shall  have  ordered  restitution; 
it  beins:  well  understood  that  the  claimant  cannot 
have  recourse  to  the  United  States  otherwise  than  as, 
he  might  have  had  to  the  government  of  the  French 
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republic,  and  only  in  case  of  the  insufficiency  of  the 
captors.” 

Adopting  this  then  as  an  authoritative  as  well  as 
a reasonable  construction  of  the  engagements  of 
France,  the  two  objections  which  have  been  men- 
tioned are  substantially  the  same,  and  present  the 
single  question,  whether  the  forms  of  proceeding 
prescribed  to  the  claimants  were  themselves  a breach 
of  good  faith  and  a violation  of  the  treaty.  To  this 
there  can  be  but  one  answer.  France  had  rights  to 
guard,  as  well  as  duties  to  perform.  While  extend- 
ing relief  to  some  cases,  frauds  were  to  be  exposed 
in  others,  and  collusions  prevented  ; amounts  were 
to  be  fixed  by  evidence,  and  generally  the  interests 
of  the  French  treasury  were  to  be  protected  against 
spurious  and  exaggerated  claims.  The  experience 
of  our  own  board  has  shown  how  difficult  it  is  to 
effect  these  objects  by  an  ex  parte  inquiry.  By 
directing  the  recourse  in  the  first  instance  against 
the  captors,  it  was  made  their  interest  to  seek  for 
and  disclose  all  the  facts  which  it  was  important  for 
the  government  to  know;  and  the  result,  though 
somewhat  procrastinated,  was  attained  at  last  in 
more  certain  accordance  with  the  merits  of  the 
claim.  I am  not  aware  that  the  United  States  ever 
complained  of  the  forms  of  proceeding  in  the  council 
of  prizes  in  its  action  under  the  treaty.  They  were 
analogous  to  the  practice  of  that  court  in  the  exer- 
cise of  its  ordinary  functions,  and  in  my  opinion 
were  well  and  honestly  devised.  The  general  alle- 
gation that  they  were  vexatious  and  oppressive,  is 
made  too  late  after  the  lapse  of  thirty  years. 
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The  decree  of  the  council  of  prizes  when  in 
favour  of  the  claimant,  directed  restitution  of  the 
captured  property  dans  1’  etat  ou  il  se  trouve,  in  its 
actual  condition  ; or  if  it  had  been  sold  under  judi- 
cial sanction,  a payment  over  of  the  proceeds.  The 
claimants  however  demanded  an  additional  compen- 
sation for  the  damage  they  had  sustained  by  the 
arrest  and  detention  of  their  property;  and  as  this 
wTas  refused  by  the  council,  they  presented  similar 
claims  before  the  board. 

These  formed  the  class  No.  9 16,  and  were  disallow- 
ed. Damages  are  awarded  only  as  the  punishment  for 
seizures  plainly  unlawful;  and  as  the  treaty  directed 
the  property  to  be  restored,  without  reference  to  the 
lawfulness  or  unlawfulness  of  the  arrest,  the  council 
of  prizes  could  not  have  decided  otherwise  than  as 
they  did.  The  terms  of  the  fourth  article  applied 
to  all  captures  alike;  and  under  the  fair  construc- 
tion which  it  received,  vessels  were  restored  which 
were  unquestionably  good  prize.  The  remedy  was 
conditional,  and  specific ; — on  production  of  the  pass- 
port, restitution.  Had  it  been  intended  to  go  fur- 
ther, the  words  of  the  twenty-third  article  would 
have  been  found  also  in  the  fourth,  and  the  claimants 
might  then  have  rightfully  expected  “satisfaction 
and  reparation  for  all  damages.”  Such,  very  briefly 
stated,  were  the  grounds  on  which  these  claims  were 
refused  allowance. 

3.  There  was  no  occasion  to  inquire  how  far 
the  claims  to  which  the  fourth  article  relates  were 
affected  by  the  subsequent  convention  of  the  30th  , 
April  1803.  The  only  such  claims,  that  were  esta- 
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blished  by  evidence  before  the  board,  were  founded 
on  captures  made  after  the  30th  September  1800, 
and  were  of  course  excluded  from  the  operation  of 
the  convention  by  its  very  terms.  Obvious  as  this 
would  seem  to  be,  it  appears  to  have  escaped  the 
notice  of  the  present  government  of  France.  A dis- 
tinguished advocate  of  the  American  claims,  in  a 
recent  discourse  before  the  chamber  of  deputies,  has 
assumed  that  the  commissioners  did  wrong  to  admit 
any  cases  ot  dates  anterior  to  ^\piil  1803.  A simple 
reference  to  the  convention  of  that  date  will  show  on 
which  side  the  error  lies. 

The  first  article  provides  for  the  payment  of 
“debts  due  by  France  to  the  citizens  of  the  United 
States,  contracted  before  the  8th  Vend.,  ninth  year  of 
the  French  republic”  (30th  September  1800).  The 
fourth  and  fifth  articles  extend  the  import  of  the  first 
to  the  case  of  “ prizes  made  at  sea,”  but  repeat  the 
limitation  to  claims  existing  on  the  30th  September 
1800.  The  sixth  defines  the  form  of  certificate  to 
be  given,  when  the  claims  have  been  examined,  as 
the  basis  of  the  order  for  their  payment:  it  “shall 
declare  that  the  debt  existed  before  the  30th  Sep- 
tember 1800.”  And  the  twelfth  provides  in  so 
many  words:  “dans  le  cas  oil  il  y aurait  des  recla- 
mations des  citoyens  des  Etats  Unis  a la  charge  du 
gouvernement  Francais,  pour  des  dettes  contractees 
apres  le  premier  Vendemiaire,  an  9,  elles  pourront 
etre  suivies,  et  le  paiement  pourra  etre  demande, 
comme  n’etant  point  comprises  en  cette  convention.” 
The  words  of  this  article  in  the  English  copy  of  the 
treaty  might  perhaps  admit  of  misconstruction:  the 
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French  which  [ have  quoted,  and  which  by  the 
thirteenth  article  is  made  the  original  for  all  pur- 
poses of  interpretation,  is  conclusive  upon  the  ques- 
tion. 

ir.  The  principal  cases,  in  which  a claim  was  held 
to  be  invalidated  by  the  claimant  himself,  were  those 
in  which  he  was  entitled  to  relief  under  the  treaty 
of  1800,  and  omitted  to  avail  himself  of  its  provi- 
sions, and  those  in  which  he  had  already  received 
indemnity. 

1.  If  he  either  failed  to  bring  his  case  before  the 
appropriate  tribunal  in  the  manner  which  was  pre- 
scribed, or  to  prosecute  it  with  the  proofs  which  the 
fourth  article  called  for;  or  if,  having  obtained  judg- 
ment of  restitution,  he  neglected  to  pursue  the  cap- 
tors  and  their  sureties  with  proper  diligence,  he  was 
esteemed  to  have  lost  by  his  own  act  the  right  of 
reclamation  against  France.  Similar  views  obtained, 
where  in  later  years  a party,  who  had  suffered  wrong 
from  a French  privateer,  neglected  to  prefer  his 
claim  before  the  constituted  authorities  for  repara- 
tion under  the  twenty-third  article,  which  has  been 
already  quoted.  Claims  like  these,  where  redress 
was  accessible  at  the  time,  but  was  either  not  soli- 
cited or  not  pursued,  afford  sufficient  grounds  for  the 
apprehension  that  they  were  originally  unfounded, 
or  that  they  have  been  satisfied. 

2.  To  these  may  be  added  the  cases  where  the 
claimant  has  already  accepted  an  indemnity  from 
France.  The  class  in  which  the  party  had  received 
back  his  property  or  the  proceeds  of  it,  was  disposed 
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of,  as  we  have  seen,  under  a different  principle:  but 
it  might  properly  find  a place  here.  To  this  head 
are  also  referable  the  cases,  in  which  the  party 
obtained  under  the  convention  of  1S03  a compensa- 
tion for  the  wrong  done  to  him,  though  more  limited 
perhaps  than  on  the  evidence  now  adduced  might 
be  deemed  just. 

3.  But  the  cases  of  most  frequent  occurrence,  in 
which  the  claim  was  held  to  have  been  already  satisfied, 
were  those  in  which  the  loss  was  borne  by  insurers. 
We  have  already  seen  that  under  the  principle  which 
awards  the  indemnity  to  him  who  sustained  the  substan- 
tial injury,  insurers  when  they  had  paid  a loss  became 
pro  tanto  interested  in  the  fund.  Special  agree- 
ments however  distributed  the  interests  in  some  cases 
differently.  An  insurer  sometimes  became  invested 
by  contract,  like  another  purchaser,  with  the  whole 
claim  of  his  assured;  and  sometimes  the  claim  to 
indemnity  was  under  a compromise  surrendered  by 
the  insurer.  But  even  in  these  cases  the  principle 
underwent  no  modification.  The  rights  under  the 
treaty  were  still  held  to  have  vested  in  the  party 
who  was  substantially  injured  by  the  act  of  France; 
and  if  either  the  insurer  or  his  assured  obtained  an 
award  for  more  than  he  had  lost,  it  was  only  as 
assignee  of  the  other’s  interest.  The  spes  recupe- 
randi  was  not  held  to  be  the  indispensable  companion 
of  a valid  reclamation.  The  former  passes  by  ces- 
sion, and  only  as  a consequence  of  abandonment: 
the  latter  was  recognised  wherever  a loss  had  been 
paid,  whether  partial  or  total.  In  the  case  before 
the  supreme  court  of  New  York,  8 Johns.  237,  the 
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insurer  received  neither  ah.  ndonment  nor  cession, 
but  he  had  the  title  to  indemnity:  the  spes  recupe- 
randi  did  not  pass  to  him,  but  he  acquired  the  right 
of  reclamation. 

It  follows  from  this,  that  where  insurances  were 
made  by  foreign  underwriters,  the  payment  of  a loss 
by  them  was  an  absolute  relief  to  the  fund,  dimin- 
ishing by  so  much  the  claims  against  it.  And  this, 
whether  they  paid  a partial  or  a total  loss.  The  right 
to  indemnity,  which  would  otherwise  have  been 
theirs,  was  precluded  by  their  alienage:  they  never 
acquired  an  interest  under  the  treaty,  and  could 
neither  transfer  nor  secure  an  interest  to  others. 
Thus,  in  the  case  of  The  Brothers,  Steinhauer,  No. 
306,  where  insurance  had  been  made  in  England, 
and  a total  loss  paid,  but  the  owner  was  allowed  to 
reserve  the  spes  recuperandi  in  consideration  of  his 
remitting  a small  charge  for  expenses;  the  board 
held  that  the  owner  was  already  indemnified,  and 
disallowed  his  claim. 
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Second.  We  have  thus  passed  in  review  the 
several  topics,  which  were  embraced  in  our  first 
general  question:  “Is  the  claimant  entitled  to  re- 
ceive from  the  United  States  any  portion  of  the  fund 
stipulated  by  France?”  This  being  answered  in  the 
affirmative,  there  remains  to  be  discussed  only  the 
question  of  amount:  How  much  shall  he  receive? 

When  considering  the  injuries  for  which  redress 
might  be  sought  under  the  treaty,  and  the  persons 
who  might  claim,  we  had  occasion  to  advert  more 
than  once  to  the  principle  of  indemnity  as  one  that 
must  govern  in  the  decisions  of  the  board.  This 
principle  requires  that  we  should  reimburse  to  each 
person  the  loss  which  he  has  sustained,  and  indicates 
that  as  the  proper  measure  of  the  award. 

It  is  admitted  that  the  demands  of  natural  justice 
are  not  satisfied,  when  the  wrong  doer  simply  restores 
what  he  has  taken,  but  retains  the  profit  he  has 
made  on  it.  It  is  just  to  charge  him  not  only  with 
all  that  he  has  deprived  others  of,  but  with  all 
besides  that  he  has  obtained,  or  even  might  have 
obtained,  as  the  fruit  of  his  injustice.  Yet  it  seems 
plain  to  me,  that  in  this  all  beyond  indemnity  is  in 
the  nature  of  a punishment,  and  does  not  naturally 
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belong  to  the  party  wronged.  It  is  intended  not  to 
compensate  for  what  has  been  improperly  taken,  but 
to  deter  from  a repetition  of  the  offence.  Civil 
regulations  may  award  it  to  the  sufferer,  instead  of 
reserving  it  to  the  state : but  his  rights  are  satisfied 
when  he  ceases  to  be  a loser. 

Nor,  were  this  otherwise,  would  it  be  proper  to 
apply  the  sterner  rules  of  retributive  justice  to  the 
reclamations  before  ns.  Those  rules  find  their  ap- 
propriate application  in  cases  where  the  wrong  is 
plain  and  unmitigated ; and  neither  the  language  of 
the  treaty  nor  its  history  warrants  the  implication 
that  France  recognised  this  as  the  character  of  her 
conduct.  The  third  article,  which  contains  the 
engagement  of  the  United  States  in  favour  of  French 
citizens,  is  expressed  in  terms  equally  strong  with 
the  first,  under  which  the  American  claims  are  pro- 
vided for.*  Both  nations  admit  that  their  acts  have 
been  “ unlawful,”  and  a proper  construction  of  the 
stipulation  for  redress  must  assign  to  the  two  classes 
the  same  degree  of  unlawfulness. 

It  is  a mistake  however  to  regard  this  as  a question 
in  which  the  wrong  doer  is  a party.  The  claim  is 
no  longer  against  France,  but  against  a fund  of 
indemnity,  limited  in  its  amount.  An  award  no- 
mine poenae  would  visit  its  penalties  on  equally  inno- 
cent co-sufferers  by  the  wrong.  For  we  cannot 

* Article  three.  The  government  of  the  United  States,  on  its  part,  for 
the  purpose  ofbeing  liberated  completely  from  all  the  reclamations  preferred 
against  it  by  France,  on  behalf  of  its  citizens  or  of  the  royal  treasury, 
(either  for  ancient  supplies  or  accounts,  the  liquidation  of  which  had  been 
reserved,  or  for  unlawful  seizures,  captures,  detentions,  arrests,  or  « 
destructions  of  French  vessels,  cargoes  or  other  property)  engages  to  pay, 
&c.  &c. 
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escape  from  a notice  of  the  fact,  that  the  fund  was 
not  adequate  to  discharge  all  the  just  claims  against 
it.  The  claims  for  which  memorials  were  received 
by  the  board,  amounted  according  to  the  affidavits 
of  the  claimants  to  more  than  seventeen  millions  of 
dollars,  exclusive  of  interest ; and  those  suspended 
for  further  consideration  to  three  millions  more. 
How  was  it  possible,  with  this  immense  aggregate 
before  them,  for  the  commissioners  to  commence 
their  liquidation  of  amounts  by  an  assumption  that 
the  fund  of  five  millions  was  a solvent  fund?  How 
would  they  have  been  justified  in  the  result,  when 
with  all  the  rigour  for  which  they  have  been  blamed, 
they  have  not  reduced  the  sum  of  their  awards 
below  nine  millions  and  a third? 

The  rule  which  they  adopted  limited  the  award 
in  each  case  to  the  amount  of  loss  actually  sustained, 
without  interest.  Interest  is  either  a compensation 
for  the  loan  of  money,  or  damages  for  its  deten- 
tion : in  the  latter  sense  only  can  it  connect  itself 
with  the  claims  under  the  convention.  It  is  a 
favourite  maxim  with  sovereigns,  that  inasmuch  as 
they  are  always  ready  to  satisfy  the  demands  of 
claimants  when  properly  established,  they  are  there- 
fore not  liable  to  make  compensation  for  delays  of 
payment.  Whether  the  fact  w'hich  this  maxim 
assumes  is  as  true  as  the  deduction  from  it  is  lesiti- 
mate,  might  admit  of  question  before  a tribunal 
having  cognizance  of  national  ethics.  But  so  long 
as  the  obligations  of  a treaty  are  limited  to  that 
which  is  the  intention  of  the  contracting  parties, 
rather  than  that  which  ought  to  be,  it  must  be  con- 


96 


ceded  that  France  did  not  recognize  her  liability  for 
interest  by  recognizing  the  validity  of  the  reclama- 
tions against  her. 

i.  In  the  ordinary  cases  of  seizure  and  confisca- 
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tion,  the  loss  to  the  American  citizen  consisted  in 
the  value  of  his  property  at  the  time  it  was  unlaw- 
fully taken  from  him,  and  the  expenses  which  he 
incurred  in  a reasonable  effort  to  defend  or  reclaim  it. 

1.  Where  the  property  was  seized  on  shore,  at 
the  place  to  which  it  was  destined,  and  where  it  had 
a defined  marketable  price,  that  was  adopted  as  the 
criterion  of  its  value.*  It  was  ascertained  by  refer- 
ence to  prices  current  and  letters  of  the  day,  or 
accounts  of  sales  effected  before  the  seizure.  Evi- 
dence such  as  this  formed  by  much  the  most  satis- 
factory basis  for  the  awards  of  the  board. 

The  sales  which  took  place  under  the  authority 
of  the  French  government,  whether  before  or  after 
final  confiscation,  were  rejected  from  consideration. 
They  were  substantially  prize  sales,  and  their  prices 
were  influenced  by  causes,  with  which  the  value  of 
the  property  while  in  the  hands  of  the  owner  had  no 
connexion.  Sometimes  the  nature  of  the  cargo  seized 
was  such,  that  its  introduction  into  the  market  by 
ordinary  commerce  was  absolutely  prohibited.  The 
exclusion  from  Europe  of  the  productions  of  British 
colonies  was  the  great  purpose  of  the  continental 
system  of  Napoleon,  and  formed  the  excuse  for  some 

* Care  was  taken  however,  not  to  admit  the  exaggerated  prices  which ( 
were  caused  by  the  fact  of  similar  confiscations  having  been  made  shortly 
before.  These  sometimes  bore  no  relation  to  the  value. 
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of  the  heaviest  seizures  of  American  property.  But 
once  sold  as  prize,  colonial  produce  was  admitted  for 
consumption  wherever  that  system  prevailed.  It  is 
obvious  that  the  price  in  these  cases  was  enhanced 
by  the  privilege  which  the  government  sale  con- 
ferred. In  every  instance  a custom  house  seizure  of 
neutral  property,  by  proclaiming  the  hazards  to 
which  its  importation  was  exposed,  and  so  deterring 
others  from  the  perils  of  competition,  exaggerated 
the  price  for  which  it  sold.  Sometimes  on  the  other 
hand,  the  sale  was  made  in  a remote,  a glutted,  or 
an  otherwise  inappropriate  market ; and  the  proceeds 
fell  short  of  the  cost.  The  loss  to  the  American 
citizen  by  the  confiscation  of  his  property,  and  the 
receipts  into  the  French  treasury  from  the  sale  of  it, 
were  therefore  affected  by  circumstances  altogether 
different,  and  could  approach  each  other  only  by 
accident. 

2.  Where  the  property  of  the  American  citizen 
was  seized  on  the  ocean,  a different  method  of  ascer- 
taining its  value  was  necessarily  resorted  to.  Re- 
course was  had  in  such  cases  to  its  last  known  value 
and  to  the  circumstances  which  had  afterwards  in- 
creased or  impaired  it. 

The  vessel  was  generally  estimated  at  her  cost  to 
the  owner,  deducting  a reasonable  per  centage  for 
her  subsequent  depreciation.  The  expense  of  con- 
structing her,  as  entered  in  the  builder’s  books  of 
account,  and  the  price  paid  for  her  by  the  claimant, 
or  that  for  which  an  interest  in  her  had  been  sold  to 
others,  were  of  course  safe  guides  to  her  value  at  a 
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certain  time.  The  valuation  sometimes  found  in 
charter  parties,  and  that  stipulated  in  policies  of 
insurance  or  embargo  bonds,  were  also  valuable, 
though  rarely  to  be  accepted  as  conclusive;  and  even 
modern  depositions  were  sometimes  resorted  to. 

These  proofs  of  value  however  were  rarely  full, 
and  sometimes  all  of  them  were  wanting.  Aware 
that  this  might  probably  be  the  case,  the  board  at  an 
early  day  invited  the  gentlemen  who  represented 
claims  before  them,  to  aid  them  in  collecting  infor- 
mation as  to  the  cost  of  constructing  vessels  of  dif- 
ferent classes,  in  the  several  building  districts  of  the 
United  States,  during  the  periods  embraced  in  its 
investigations,  and  to  ascertain  from  the  insurance 
offices  and  other  proper  sources  the  rate  at  which 
such  vessels  depreciated  as  they  grew  older.  Several 
gentlemen  were  kind  enough  to  take  upon  them- 
selves portions  of  this  labour.  My  deceased  friend, 
Alexander  Stewart,  Jun.,  of  Philadelphia,  whose 
name  will  recall  to  the  circle  which  knew  him  all 
that  is  indefatigable,  accurate  and  just  in  mercantile 
character,  devoted  to  it  the  industry  of  several  months; 
examining  the  books  of  builders,  merchants  and 
insurers,  where  these  were  accessible  to  him  ; gather- 
ing facts  and  estimates  from  intelligent  residents  of 
other  cities  by  correspondence ; collating  his  mate- 
rials, and  presenting  their  results  in  a tabular  form. 

The  size  and  description  of  the  vessel,  its  place  of 
construction,  and  its  age  were  except  in  a few  cases 
of  foreign  built  vessels  determined  easily  by  the 
register;  and  the  proximate,  or  rather  the  probable- 
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value  was  then  fixed  by  reference  to  the  general 
table  of  information  which  had  been  collected  on  the 
subject.  This  result  was  compared  with  the  proofs 
in  each  case ; and  the  table  was  made  more  accurate 
for  future  use  by  the  repeated  tests  which  were  thus 
applied  to  it.* 

The  cargo  when  taken  at  sea  was  estimated  at  its 
price  in  the  market  from  which  it  came,  and  the 
different  charges  which  had  contributed  to  increase  its 
value.  The  bills  of  parcels  of  the  claimants,  their 
invoices — taking  care  to  strike  out  the  debentures 
on  foreign  merchandize  where  they  appeared  to  be 
included  in  the  price, — the  sworn  value  in  the  mani- 
fests of  exportation,  and  a comparison  of  these  in 
some  cases  with  other  similar  documents  relating  to 
other  shipments,  or  with  the  prices  current  of  the 
day,  enabled  the  board  to  fix  the  original  cost  with 
reasonable  certainty. 

To  this  were  added  the  ordinary  brokerage  on  the 
purchase  of  the  goods — whether  it  was  actually  paid 
by  the  claimant,  or  the  transaction  was  effected  by 
his  personal  agency, — the  expenses  of  shipment,  and 
the  fair  and  ordinary  premium  of  insurance  for  the 
immediate  voyage,  ascertained  at  the  time  of  ship- 
ment and  calculated  to  cover.  This  premium  was 
regarded  as  a sufficiently  exact  equivalent  for  the 


* A premium  of  insurance  was  not  added  to  the  value  thus  fixed;  the 
reasons  about  to  be  stated  in  the  text  for  allowing  it  on  cargo  and  freight 
not  being  applicable  to  the  case  of  the  vessel.  Her  value  was  not  increased 
by  the  perils  she  had  undergone.  Besides,  the  perils  of  the  voyage  enter 
into  consideration  in  determining  the  rate  of  freight,  and  were  allowed  for 
under  that  title. 
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hazards  of  the  voyage,  and  as  indicating  definitely 
the  increase  of  value  which  was  gained  by  encoun- 
tering them.  It  was  therefore  allowed,  without  in- 
quiring whether  the  risk  had  been  transferred  by 
contract  to  an  insurer,  or  was  borne  by  the  owner 
himself. 

As  the  vessel  wTas  the  subject  of  specific  allowance, 
and  wages  are  not  due  unless  the  voyage  be  com- 
pleted ; and  as  freight  is  made  up  only  of  these  and 
of  the  profit  of  the  ship  owner  on  the  capital  invested 
in  his  ship;  it  would  seem  at  first  view  that  the  rule 
which  excludes  a claim  for  prospective  profits  should 
also  apply  to  one  for  freight.  But,  as  the  premium 
of  insurance  represents  the  increase  of  value  which 
is  communicated  to  goods  by  the  hazards  they  have 
encountered,  so  freight  or  the  cost  of  carrying  them 
indicates  the  increase  of  value  they  derive  from 
their  change  of  place.  There  is  only  this  difference 
between  the  two;  that  the  right  to  the  full  premium 
is  fixed  from  the  commencement  of  the  risk,  while 
the  freight  is  not  finally  earned  till  the  cargo  arrives 
at  the  port  of  delivery.  Both  contribute  to  the 
value  of  the  goods  at  the  time  of  capture;  the  pre- 
mium having  imparted  its  entire  amount,  as  a charge 
incurred  at  the  time  of  shipment;  the  freight  impart- 
ing such  a share  of  its  stipulated  amount  as  is  pro- 
portioned to  the  part  of  the  voyage  performed,  pro 
rata  itineris  peracti. 

In  estimating  the  pro  rata  freight,  the  board  was 
guided  by  the  practice  which  obtains  in  most  of  our 
commercial  cities  in  the  adjustment  of  average  losses,' 
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and  fixed  it  at  two-thirds  of  the  full  freight  on  the 
immediate  voyage. 

Yet,  though  the  freight  was  allowed  only  as  an 
element  in  the  value  of  the  goods,  it  was  not  always 
or  even  generally  awarded  to  the  owner  of  them. 
The  question  remained  as  in  all  other  cases  to  he 
settled  by  facts : Was  he  the  party  substantially 
aggrieved  ? If  he  had  paid  the  freight,  as  was  some- 
times the  case  under  special  contracts,  he  received  it 
back  under  the  treaty ; if  he  had  not,  the  award  was 
made  in  favour  of  the  ship  owner,  as  the  real  loser. 

3.  Other  cases  presented  themselves  in  still  dif- 
ferent aspects.  Sometimes  the  seizure  took  place 
while  the  vessel  was  in  the  act  of  entering  her  port 
of  destination ; sometimes  after  she  had  arrived  there, 
but  before  the  cargo  was  unladen  ; sometimes  after 
a partial  delivery.  The  question,  in  what  manner 
the  property  should  be  estimated  in  these  cases; 
whether  according  to  the  market  value  abroad,  or 
the  cost  at  home  with  the  charges  of  shipment  and 
freight;  was  often  embarrassing  from  the  difficulty  of 
distinguishing  in  principle  between  them.  Vessels 
in  the  same  trade  were  taken  possession  of  under  the 
same  pretext,  often  in  sight  of  one  another,  when  the 
forbearance  of  a few  hours  would  have  made  their 
circumstances  identical. 

The  distinction  which  was  adopted  divided  them 
into  two  classes,  depending  on  the  fact  of  the  voyage 
being  legally  completed,  or  otherwise  : and  as  accord- 
ing to  the  mercantile  law  full  freight  is  earned  only 
when  the  voyage  is  complete,  the  rules  established 
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by  the  courts  on  the  subject  of  freights  determined 
for  the  board  its  mode  of  estimating  the  value  of 
each  of  these  cargoes.  Thus  it  was  held,  that  the 
domestic  value  must  be  the  basis  of  estimation  in  all 
cases  where  the  vessel  had  not  actually  entered  the 
port  before  capture : but  where  she  had  entered  it, 
and  was  prevented  from  delivering  her  cargo  by  the 
act  of  the  French  government,  the  voyage  was  held  to 
be  complete,  freight  earned,  and  the  value  of  the 
property  abroad  became  the  measure  of  the  award. 
See  the  case  of  Morgan  v.  The  Insurance  Company 
of  North  America,  4 Dali.  455. 

4.  A small  class  of  cases  remained  to  which 
neither  of  these  rules  of  estimation  would  apply. 
They  were  those,  in  which  the  cargo  was  acquired 
principally  by  the  skill,  enterprize  and  labour  of  the 
claimants,  and  the  application  of  moneyed  capital 
had  contributed  very  little  to  its  value.  Such  were 
the  cases  of  vessels  engaged  in  the  fisheries,  or  in 
whaling  or  sealing  voyages.  In  these,  for  want  of 
a rule  of  more  probable  accuracy,  the  cargoes  on 
board  at  the  time  of  capture  were  valued  at  the 
prices  which  they  would  have  realized  in  the  markets 
to  which  they  were  destined. 

To  each  of  the  awards  which  have  been  described 
was  added  a reasonable  but  guarded  allowance  for 
the  expenses  attending  a reclamation  immediately 
after  the  capture,  where  it  was  shown  that  they  had 
been  paid  by  the  claimant.  These  were  a proper 
consequence  of  the  wrongful  act  of  France ; and ' 
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indeed,  it  would  generally  have  formed  a just  objec- 
tion to  any  claim  against  her,  that  it  had  not  been 
prosecuted  at  the  time  when  it  arose. 

n.  The  only  awards  that  are  not  explained  by  the 
preceding  remarks,  belong  to  cases  where  the  pro- 
perty seized  was  not  finally  confiscated,  or  where  a 
portion  of  its  proceeds  was  restored  to  the  owner. 

1.  We  have  intimated  already,  that  where  a vessel 
was  conducted  into  port  as  prize  to  a French  cruiser, 
a reasonable  detention  for  the  purpose  of  determining 
her  character  formed  no  ground  of  complaint  against 
the  nation.  This  is  obviously  true,  if  the  arrest  was 
justified  by  circumstances  of  suspicion;  and  if  even 
it  was  plainly  tortious,  it  was  the  act  of  individual 
wrong  doers  only,  until  it  received  the  sanction  of 
the  government. 

2.  Where  the  release  justly  claimable  was  vexa- 
tiously  withheld,  compensation  was  awarded  to  the 
ship  owner  for  the  wages  of  his  crewr,  for  the  expen- 
ses of  supporting  them,  and  for  the  damage  incurred 
by  the  vessel  during  the  detention.  If  however  a 
condemnation  supervened,  the  items  of  wages  and 
damage  were  omitted  in  the  calculation : wages, 
because  in  such  case  they  were  not  payable;  and 
damage  to  the  vessel,  because  it  was  merged  in  the 
general  allowance  of  her  value  at  the  time  of  capture. 
This  class  of  awards  was  generally  described  as  the 
allowance  for  demurrage;  but  the  loss  of  interest 
on  the  capital  invested  in  the  ship,  which  forms  the 
most  important  element  in  the  charge  commonly 
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known  by  that  name,  was  not  recognized  as  a sub- 
ject of  claim  before  the  board.  In  fact,  as  soon  as 
it  was  determined,  for  reasons  which  have  been  stated, 
that  interest  was  not  to  form  a substantive  part  of 
the  award  in  each  case,  it  became  necessary  to  reject, 
it  from  the  elementary  computations.  But  for  this, 
the  interest  accruing  on  the  cost  of  a cargo  would 
have  entered  into  the  estimate  of  its  value  when 
captured  at  sea. 

In  like  manner,  an  allowance  was  made  to  the 
owner  of  the  cargo  for  the  damage  it  sustained  by  an 
unwarrantable  delay  of  restoration. 

3.  Where  the  property  was  recaptured  from  the 
French  and  restored  to  the  owner  on  payment  of  a 
salvage,  the  amount  so  paid  was  plainly  the  measure 
of  the  owner’s  damages. 

4.  So  too,  where  the  property  was  ransomed  from 
the  captors,  the  owner’s  loss  was  the  price  which  he 
paid  for  the  ransom.  This  of  course  supposes  that 
there  had  been  no  change  of  its  value  in  the  inter- 
vening time:  if  it  was  injured  while  in  the  captor’s 
possession,  or  if  on  the  other  hand  it  became  more 
valuable  in  consequence  of  some  act  of  theirs,  the 
circumstance  as  it  affected  the  amount  of  loss  to  the 
claimant,  was  regarded  in  the  formation  of  the  award. 

5.  This  was  indeed  the  spirit  of  the  distinction 
between  the  two  classes  of  ransoms  and  compromises. 
In  the  former,  the  property  was  restored  soon  after 
the  seizure,  and  before  its  value  was  materially 
altered.  The  latter  were  contracts,  entered  into  after 
the  property  had  been  brought  into  port,  and  to  be , 
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carried  into  effect  after  a judicial  proceeding  or  by 
means  of  one.  The  part  restored  was  to  be  invested 
with  the  character  of  prize  goods,  and  to  be  sold 
under  the  sentence  of  a court  in  the  market  to  which 
it  had  been  carried  by  the  captors ; or  else,  the  whole 
was  to  be  sold  together  as  prize,  and  the  contract  was 
for  the  restitution  of  a share  of  the  proceeds. 

The  effect  of  this  was  sometimes  to  diminish,  but 
generally  to  augment  greatly  the  value  of  the 
property.  It  happened  not  unfrequently,  that  the 
claimant,  who  had  relinquished  to  the  captors  a third 
or  even  a half  of  his  property,  found  himself  much 
more  than  indemnified  by  the  immense  profits  which 
a prize  sale  in  a prohibited  market  enabled  him  to 
realize  on  the  rest.  The  board,  as  we  have  seen, 
found  itself  obliged  to  disregard  the  result  of  prize 
sales  in  other  cases ; and  there  was  no  reason  for  a 
distinction  in  favour  of  these.  The  only  fair  course 
was  to  calculate  the  indemnity  as  in  an  ordinary  case 
of  confiscation,  and  to  deduct  from  this  the  sums 
received  by  the  claimant  under  the  compromise:  the 
balance,  if  any,  was  the  amount  to  be  awarded. 

6.  In  a considerable  number  of  cases,  the  captured 
property  was  restored  to  the  claimant,  on  his  giving 
bond  in  a sum  equal  to  its  estimated  value  to  abide 
the  event  of  proceedings  before  the  courts  of  prize. 
Such  a transaction  however  had  no  effect  upon  the 
award  of  the  commissioners.  The  wrong  to  the 
party  was  still  the  original  capture:  the  bargain 
expressed  in  his  bond  was  voluntary  on  his  part,  and 
was  in  fact  nothing  else  than  a conditional  purchase, 
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to  become  absolute  in  the  event  of  a condemnation. 
Whether  in  the  result  this  contract  enabled  him  to 
make  a profit,  or  whether  it  only  served  to  increase 
his  loss,  the  only  injury  which  he  could  complain  of 
against  France  was  the  capture  and  condemnation  of 
his  property. 

To  the  awards  in  these  cases  also,  were  added  the 
reasonable  expenses  of  the  reclamations  before  the 
French  courts. 
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These  observations  complete  the  task  which  I 
prescribed  to  myself  at  the  beginning  of  these  Notes. 
No  one  can  be  more  sensible  than  I am,  of  the 
imperfect  manner  in  which  it  has  been  executed. 
In  a few  hastily  written  pages  I have  endeavoured  to 
condense  principles  of  broad  extent  and  much  intrin- 
sic difficulty,  and  to  trace  their  application,  through 
the  varying  averments  of  more  than  three  thousand 
memorials,  to  the  rights  of  a still  greater  number  of 
claimants.  The  very  brevity  which  it  was  my  duty 
to  study,  has  compelled  me  to  pass  over  some  topics 
of  interest  almost  without  notice,  and  has  no  doubt 
excluded  much  that  would  have  tended  to  elucidate 
the  proceedings  of  the  board.  I should  never  have 
attempted  this  brief  review  of  its  decisions,  had  they 
not  been  liable  to  misapprehension;  and  I thought 
that  even  an  unskilful  exposition  might  contribute  to 
justify  the  kindness  with  which  they  have  been  gene- 
rally regarded,  and  perhaps  in  some  few  cases  to 
relieve  them  from  the  imputation  of  error. 

Yet  the  circumstances  under  which  the  commis- 
sioners acted,  were  such  as  sometimes  to  make  error 
pardonable.  The  time  limited  for  the  completion  of 
their  duties  was  too  short  to  permit  a general  revisal 
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of  their  adjudications.  The  documentary  evidence 
which  under  a provision  of  the  treaty  w7as  to  be  fur- 
nished by  France,  only  began  to  arrive  in  the  autumn 
of  1S34;  and  new  proofs  were  communicated,  and 
new  claims  continued  to  present  themselves,  until 
within  a few  hours  of  the  final  adjournment. 

Other  difficulties  were  inherent  in  the  very  nature 
of  the  commission.  Judicial  functions  are  never  so 
embarrassing  as  when  they  are  combined  with  the 
duties  of  the  advocate.  There  wTas  no  one  before 
the  board  to  represent  the  fund,  or  to  defend  the 
interests  of  the  claimants  generally,  by  opposing  the 
admission  of  improper  claims.  Arguments  were 
indeed  presented,  many  of  them  of  great  ability,  on 
almost  every  principle  wffiich  the  cases  w7ere  supposed 
to  embrace ; but  they  were  all  of  them  from  the 
counsel  of  the  particular  claimants,  and  there  w7as 
no  reply.  The  negative  was  to  be  sustained,  if  at 
all,  by  the  unaided  research  of  the  commissioners 
themselves.  If  they  wrere  occasionally  misled  by 
the  ingenious  and  wrell  disguised  fallacies  that  were 
addressed  to  them;  or  if  they  could  not  always 
weigh  with  exact  impartiality  the  emanations  of  their 
own  minds  against  the  suggestions  of  others,  candid 
men  will  perhaps  find  an  excuse  for  them  in  the 
circumstances  of  their  position. 


